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** * * __Washland—(Tr. page 36) 

Q. Actually, your testimony at the prior hear- 
ing was that all discussion of gambling during 
these conferences covered the year 1945, wasn’t it, 
and now your testimony is the conversations cov- 
ered all those years, 1942, 1943, 1944 and 1945? 

Mr. Campbell: Just a minute. That is objected 
to on two grounds: first, it is argumentative, and 
secondly, it does not state the record. The record 
indicates that the witness stated that she was asked 
to produce the returns for a number of years. She 
was asked general questions as to her sources of 
income. She stated in those years she was gamb- 
ling. On cross-examination counsel has pulled out 
a question, saying, ‘‘You asked her a question as 
to gambling applying to 1945?’’ He said, ‘“‘Yes, it 
did,’’ which is not inconsistent with his statement 
as to what the general nature of the examination 
was. I suggest that his question is argumentative 
and it is not within the record on which he seeks 
now to impeach hin. 

Mr. Crittenden: May I assign as error the argu- 
ment of counsel which is attempting to get his 
witness out of a difficult position? 

Mi. Campbell: J] object to that, if the Court 
please. 

The Court: That statement is unwarranted. Let 
it go out and let the jury disregard it for any 
purpose in this case. I will sustain the objection 
on the ground it is argumentative. You will now 
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The grand jury charges: 

That on or about the 15th day of March, 1943, 
in the Northern District of California, and within 
the jurisdiction of this Court, Catherine ©’Con- 
nor, also known as Catherine N. Jost and Catherine 
N. Larson, late of San Francisco, who during the 
calendar year 1942 was married and had no de- 
pendants, did wilfully and knowingly attempt to 
defeat and evade a large part of the mcome tax 
due and owing by her to the United States of 
America for the calendar year 1942 by filing and 
causing to be filed with the Collector of Internal 
Revenue for the First Internal Revenue Collection 
District of California, at San Francisco, a false 
and fraudulent joint income tax return wherem 
she stated that her net income for said calendar 
year was the sum of $777.29 and that no mcome 
tax was due and owing thereon, whereas, as she 
then and there well knew, her net income for the 
said calendar year computed on the basis of a joint 
return was the sum of $6,359.47, derived as follows: 


Gross Income 


Net profit fromm bai -2........222..........2 ee ae 
Salaries ee 1,380.00 
Rental Income. ee 303.00 
. Partnership ineonute 2.2.2... 2,116.05 
hal. = $6,584.97 
Deductions 

" Contributions 222.............22----- $152.50 
itenest Paid... ee 73.00 225.50 
Net Income... aes $6,359.47 


upon which said net income she owed to the United 
States of America an income tax of $1,103.46 (26 
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U.S.C., 145(b); Section 145(b), Internal Revenue 
Code). 
SECOND COUNT 

The grand jury further charges: 

That on or about the 15th day of March, 1944, 
in the Northern District of Calhfornia, and within 
the jurisdiction of this Court, Catherine O’Connor, 
also known as Catherine N. Jost and Catherine N. 
Larson, late of San Francisco, who during the 
calendar year 1943 was married for six months and 
head of a family for six months, did wilfully and 
knowingly attempt to defeat and evade a large part of 
the income and victory tax due and owing by her to 
the United States of America for the calendar year 
1943 by filing and causing to be filed with the 
Collector of Internal Revenue for the First Inter- 
nal Revenue Collection District of California, at 
San Francisco, a false and fraudulent income and 
victory tax return wherein she stated that her net 
income for said calendar year was the sum of 
$7,879.28 and that the amount of income and vic- 
tory tax due and owing thereon was the sum of 
$1,707.75, whereas, as she then and there well knew, 
her net income for the said calendar year was the 
sum of $21,608.91, derived as follows: 


Gross Income 


iNeteeront from bar ......2 $ 21,694.25 
Remtal Income .........:..:222.-2 eee 324.66 
Total... $ 22,018.91 
Deductions 
Contributions .......:.eee $255.00 
XC) ooc.cincsceceecsiecss eee 155.00 410.00 


NN) et wr CONTIG eer nese cecicus $ 21,608.91 
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upon which said net income she owed to the United 
States of America an income and victory tax of 
$3,038.65. (26 U.S.C., 145(b); Section 145(b), In- 
ternal Revenue Code.) 

THIRD COUNT 

The grand jury further charges: 

That on or about the 15th day of March, 1945, 
in the Northern District of California, and within 
the jurisdiction of this Court, Catherine O’Connor, 
also known as Catherine N. Jost and Catherine 
N. Larson, late of San Francisco, who during the 
calendar year 1944 was single, did wilfully and 
knowingly attempt to defeat and evade a large part 
of the income tax due and owing by her to the 
United States of America for the calendar year 
1944 by filing and causing to be filed with the Col- 
lector of Internal Revenue for the First Internal 
Revenue Collection District of California, at San 
Francisco, a false and fraudulent income tax return 
wherein she stated that her net income for said 
calendar year was the sum of $5,091.98 and that 
the amount of tax due and owing thereon was the 
sum of $1,131.67, whereas, as she then and there 
well knew, her net income for the said calendar 
year was the sum of $24,530.88, derived as follows: 


Gross Income 


ie iINeteprotit from Dar... $ 24,579.05 
S emital Income .......ccc.:seccc-5-2- 25083 
lot  ————————————— $ 25,030.88 

Deductiors 
Standard Deduction .....22... 500.00 


INet Imeome:........22.:2 $ 24,530.88 
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upon which said net income she owed to the United 
States of America an income tax of $10,299.15 
(26 U.8S.C., 145(b); Section 145(b), Internal Reve- 
nue Code.) 


A True Bill: 


RERCURCHRcHEsii(s  #\ = (c+ 0 © 5 6 6 6 © + @ 0 «© 6 «1 0 ) 


United States Attorney. 


MOTION FOR BILL OF PARTICULARS OR 
IN ALTERNATIVE TO MAKE INDICT- 
MENT MORE CERTAIN 


To the Above Entitled Honorable Court: 

The defendant Catherine O’Connor having made 
a demand for a bill of particulars, and a response 
having been made by the plaintiff attaching photo- 
static copies of the tax returns requested. and hav- 
ing specified that defendant’s husband earned the 
salary sought to be charged to defendant in 1942 
by the indictment in the above-entitled matter; and 
the Penal Division, Treasury Department having 
advised defendant’s counsel that the ‘‘eash’’ meth- 
od of accounting and not some other method in- 
volving inventories having been used, but having 
refused to provide the items of gross income and 
sources or the items of expenses and deductions 
to make up the item of ‘‘net income from bar’’ 
set forth in the indictment in each of the counts 
for each of the years 1942, 1943, and 1944; 
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The defendant Catherine O’Connor moves for 
a further bill of particulars to set forth said items 
requested and refused in her demand for a bill 
of particulars; and reference is hereby made to 
her demand filed in the above-entitled matter. 

And in the alternative, if such bill of particulars 
be denied or refused for any reason, said defendant 
moves that said indictment be made more particu- 
lar by the setting forth of the various items of 
gross income giving the various sources, and the 
items of expense and deduction (showing each 
item) upon which the ‘‘net income from bar’’ is 
alleged in each count, for the years 1942 in first 
count, 1943 in the second count, and 1944 in the 
third count of said indictment. 

Said motion is made upon the indictment, the 
Demand for Bill of Particulars, the Response filed 
thereto by the Plaintiff, affidavit of the Defendant 
for Bill of Particulars, and affidavit of counsel for 
Defendant for Bill of Particulars, and upon the 
records and papers on file in the above-entitled 
matter. 

/s/ HYMAN & HYMAN, 


/s/ HOWARD B. CRITTENDEN, JR., 
Attorneys for Defendant. 


United States of America “ 


AFFIDAVIT IN SUPPORT OF MOTION FOR 
BILL OF PARTICULARS 


State of California, 
City and County of San Francisco—ss. 


Howard 3B. Crittenden, Jr., being first duly 
sworn, deposes and says: that he is one of the 
attorneys for the defendant’ in the above-entitled 
matter. That the attorneys for the defendant have 
held an informal discussion with Mr. Walter Camp- 
bell, Chief of the Penal Division of the Treasury 
Department, Mr. Siegel, and attorney in said divi- 
sion, and with auditors and agents of the Bureau of 
Internal Revenue relative to the figures involved 
in the indictment in the above-entitled matter. That 
a bill of particulars has been delivered providing 
copies of the returns, stating that the wages were 
those of the defendant’s husband in 1942, and it 
was stated in said informal conference that the 
cash method of accounting and not the hybred or 
any other system using inventories were used in 
arriving at the alleged amounts set forth in the 
indictment. 

That in the course of said discussion it appeared 
that the defendant kept and maintained together 
with other records, a grey book covering the finan- 
cial transactions of the partnership in which the 
defendant was a partner, 1n addition to books and 
records of the defendant’s personal transactions. 
‘That said grey book contains the only records of 
the said partnership; and said partnership had in- 
come which the first count of the indictment al- 


5 Catherine O’Connor vs. 


leges there was income chargeable to the defendant. 
‘That said partnership book of account in said grey 
book is in the possession of said Penal Division of 
the Treasury Department, Bureau of Internal Rev- 
enue, and not in the possession of the defendant. 
That said book contains the only records of the 
defendant covering the partnership financial trans- 
actions during portions of the year 1942. 

That in the course of the said discussion it ap- 
peared from statements made by said Chief of the 
Penal Division, and from statements of the agent 
of said Treasury Department at said discussion, 
that there exists during the vears 1942, 1943 and 
1944, and each of them, financial transactions of 
the defendant which are allowable deductions of 
the defendant for income tax purposes, which said 
financial transactions did not appear in any of the 
records of the defendant. That placing his informa- 
tion upon said statements, and upon his discussions 
and interrogations of his client, affiant believes and 
therefore alleges that there are items, transactions, 
and expenses of the defendant which do not appear 
in her books or records, and which by reason of 
the passage of time are no longer within the knowl- 
edge or present recollection of defendant, and 
which items, transactions or expenses either were 
handled by agents or servants of the defendant or 
which the defendant has forgotten. That said items, 
transactions, and expenses are necessary for the 
defendant to properly prepare her defense in the 
above-entitled matter, and can be obtained only by 
a bill of particulars. 
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That in one of said informal discussions, it was 
stated by the said Mr. Campbell and by agents of 
the United States Treasury present at such dis- 
cussion, that affiant’s books did not include or show 
various income of the defendant during the vears 
of 1942, 1943 and 1944. That affiant placing his 
information upon said statements, upon his exam- 
ination of the books, records, and papers of de- 
fendant, and upon his conference with his said 
client and his interrogation of his client believes and 
therefore alleges that there are sums of money in 
each of said years, properly includable as gross in- 
come for income tax purposes, not shown by said 
books and not within the knowledge or present recol- 
lections of his client; that affiant does not have in- 
formation or belief as to the items or extent of said 
income sufficient to prepare a defense in the above- 
entitled matter, and the only remedy is to obtain a 
further bill of particulars. 

That in the course of said discussion, it apneared 
that there was several thousand dollars of differ- 
ence between the government’s alleged figures for 
the year of 1943 and the defendant’s books and rec- 
ords. That by reason of this variance in both the al- 
leged income and the variance in the amount of de- 
ductions allowed or allowable or known, it is impos- 
sible for defendant and defendant’s counsel to pre- 
pare a defense to the alleged matter set forth in 
the indictment. 

That the defendant was involved in numerous, 
complicated and extensive financial transactions 
during the years 1942, 1943 and 1944, and in 1942 
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a portion of the year in a partnership with another. 
‘That part of said financial transactions are mater- 
ial and part are not material in the issues and 
proper trial of the above-entitled matter. That un- 
less the items making up the gross income and the 
items making up the business expenses and deduc- 
tions are set forth in a bill of particulars, with 
particularity, the defendant will be unable to prop- 
erly prepare a defense, know the nature and char- 
acter of the charges against her, cross-examine wit- 
nesses; and a great number of irrelevant figures 
and computations will be gone into at the trial 
which cannot but prejudice a jury against the de- 
fendant, unduly complicate the issues, confuse the 
issues, and seriously prejudice the defendant. 
That the affiant has used various methods of 
attempting to arrive at the alleged taxable net in- 
come or tax ability attempted to the alleged in 
the indictment, and in doing so affiant has uscd all 
the books, records, papers and information sup- 
plied him by his client; and affiant has used the 
‘‘cash in cash out’’ system, a ‘‘net cash’’ system, 
a computation using an extention of cost of mer- 
chandise using an approximate markup, a ‘‘net 
worth’’ system, and a totalling of all money shown 
to be disbursed by accounting periods. That the 
personal accountant for defendant, Maurice Hy- 
man and affiant spent the better part of one day 
attempting to use the various systems to estimate 
or approximate or to arrive at any basis for the 
figures alleged by the plaintiff. That all of said 
methods produced estimates approximating more 
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closely the figures reported by the defendant as her 
income subject to tax than the figures alleged by 
the government as taxable net income or income 
from business. That affiant 1s at a loss to know or 
upon which alleged facts, if any, the plaintiff seeks 
to arrive at the figures alleged in the indictment as 
‘net profit from bar’’, or which the gross is al- 
leged to have consisted of, or from which or what 
source it is claimed, or what deductions or expenses 
were allowed in arriving at such ‘‘net profit from 
bar’. 

That affiant is informed by the government offi- 
cials at said discussion, and believes and therefore 
alleges that the Treasury Department Agents have 
arrived at said figures of ‘‘net profit from bar’’ in 
each of said years 1942, 1943, and 1944 upon figures 
not wholly obtained from the books or records of 
defendant, but upon facts which are outside of the 
knowledge of defendant, or within her personal 
present recollection, and which were obtained by 
investigation of records and sources available only 
to an agent or official of the Bureau of Internal 
Revenue through its powers in investigation of tax 
matters; and such records, statements, and evidence 
are not within the reach, authority or inquirv of 
the defendant or her counsel for want of said 
means and access of records, statements and evi- 
dence granted such government officials, of third 
parties. 

That it is affiant’s opinion as counsel for said 
defendant, that said defendant cannot safely pro-. 
ceed to trial without the items of the bill of par- 
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ticulars refused to be supplied by plaintiff, and 
which affiant must have to properly prepare a de- 
fense for his client in the above-entitled matter, to 
cross-examine witnesses offered by the plaintiff, 
and for the Court to determine the materiahty and 
relevancy of the tremendous amount of testimony 
covering the numerous financial transactions that 
would otherwise be injected into the issues upon a 
trial. 
/s/ HOWARD B. CRITTENDEN, JR., 
Subseribed and sworn to before me this 25th day 
of August, 1947. 


(Seal) E. J. CASEY, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


AFFIDAVIT OF CATHERINE O’CONNOR IN 
SUPPORT OF DEMAND FOR BILL 
OF PARTICULARS 


State of California, 


City and County of San Francisco—ss. 


Catherine O’Conner, being first duly sworn, de- 
poses and says: 


That she is the defendant in the above-entitled 
proceedings indicted under 26 USCA 145b for the 
returns she filed for taxable years 1942, 1943, and 
1944. That in each count of the indictment it is 
stated that she received ‘‘Gross Income’’ itemized 
as various items of net income. That her financial 
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records and books of account, vouchers and bank 
statements of those years are such that they ap- 
proximately support her original returns but there 
is a great differential between the sums alleged in 
each year of the indictment as between ‘‘net income 
from bar’’ and ‘‘rental income’’. That her account- 
ant and the person drafting various tax returns of 
hers, Mr. Bosserman, have held lengthy conferences 
with affiant’s counsel in the above-entitled matter, 
and affiant is informed by them and believes and 
therefore alleges that there appears to be no corre- 
lation between the amounts alleged as such items 
of ‘‘net income from bar’’ and ‘‘rental income’’ in 
the indictment counts and her records and books of 
her financial transactions for each of the years 
covered in said indictments; nor can it be ascer- 
tained what sum or sums are sought to be charged 
as gross receipts or from what sources, which sums 
of deductions, expenses and costs of business have 
been allowed or disallowed or in what sum. 

That it is necessary for affiant to prepare her 
defense to the indictment in the above-entitled 
matter; and it is impossible to do so without advis- 
ing her said counsel of the facts or the matters 
charged; and that she does not know and cannot 
ascertain in what manner or for what amounts and 
from what sources the indictment seeks to predi- 
cate the gross receipts, or how much thereof is 
from sales of drinks, sales of liquor, music box re- 
ceipts and other rentals, the items deducted there- 
from to arrive at ‘‘net income from bat’’ such as 
the items of rent, salaries, wages, stock purchases, 
depreciation of equipment (or the base, period, or 
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amounts allowed in that figure) or the items of 
rent sought to be charged to affiant, the deprecia- 
tion schedules including base, rate, ete., and what 
items of deduction were allowed or disallowed as 
taxes, repairs, maintenance, insurance, ete. That 
she is unable to ascertain what methods or periods 
of accounting were used in the determinations al- 
leged in the indictment, or the computations to 
arrive at the sums alleged. 

That ordinary tax practice before the Internal 
Revenue Department involves an assessment with 
statements of items of deduction disallowed, and 
items of income sought to be charged, and the 
reasons therefor. That affiant has not the benefit 
of any such assessment or a statement of the 
grounds or computation thereof. That it is neces- 
sary that it appear in the bill of particulars by 
items, for example, some sum for wages for a cer- 
tain year may appear to be allowed as a deduction, 
when in fact affiant may well have paid a greater 
sum. Upon the trial it will be necessary for each 
employee’s wages for each month to be proved, 
unless the bill of particulars states with certainty 
which employee’s salaries or compensation are 
allowed and for what sum, as allowable deduction 
or it appears which employee’s wages are disal- 
lowed. That the three years covered by the indict- 
ment involves a great mass of financial transac- 
tions by and on behalf of affiant; and from the 
indictment she cannot advise her counsel which 
items are questioned or made the basis of the 
said three counts, and the public offense therein 
sought to be stated, or which items were allowable 


United States of America 15 


deductions or which items were disallowed to ar- 
rive at the alleged sums, or what income is sought 
to be charged to affiant in any particular account- 
ing period, or whether actual or constructive re- 
ceipt 1s the theory for setting forth such receipt 
of moneys. 

That without the bill of particulars requested in 
the above-entitled matter, it will be impossible for 
affiant to advise her said counsel of the factual 
matter involved in her alleged offense or in her 
defense, nor will it be possible to prepare a defense 
nor will it be possible for her counsel to properly 
cross-examine witnesses brought forth by the prose- 
eution, nor to be able to rebut or test the testimony 
sought to be produced, nor for the Court to deter- 
mine the materiality of evidence sought to be intro- 
duced. That without such bill of particulars, it 
will be impossible to conduct a fair or speedy trial 
of the issues nor to determine the material issues 
nor to present a clear and adequate defense to said 
charges. That without such bill of particulars it 
will be necessary to make judicial proof of every 
one of the numerous financial transactions made 
by or on behalf of affiant over a period of three 
vears, 1942 to 1944 inclusive, and it will unduly 
take the time of the Court, counsel and affiant in 
such a proceeding. 

CATHERINE O’CONNOR. 

Subscribed and sworn to before me this 31st day 
of July, 1947. 

(Seal) THOMAS J. O’CONNOR, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
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eee NT, pace oO) 

Mr. Campbell: At this time we are going to 
offer in evidence Government’s Exhibit 14, the 
ledger which has previously been marked for iden- 
tification with the same number. 

Mr. Crittenden: We will object to anything in 
the record after the 16th day of July 1942 going 
into the record as writing not proved, not shown 
to have been made by the defendant, not shown to 
have been made in the regular course of business, 
or that it was a proper or an original entry made 
by anybody at her instance or request or under 
her direction, or that it was made by any person 
who made it—in fact, they haven’t even proved 
who made the entries after the 16th day of July, 
that the person making them had personal know!- 
edge of the transaction or obtained such knowledge 
from a report regularly made to him or by some 
other person employed in the business whose duty 
it [80] was to make that report in the regular 
course of business. 

The Court: Your objection goes to the founda- 
tion that has been laid for the introduction of this 
book. 

Mr. Crittenden: After the 16th day of July 
1942. Prior to that date we will stipulate that it 
was the partnership record, but after that date 
that is a disputed writing and has no place in the 
evidence. 

The Court: Beginning on July 16? 

Mr. Crittenden: That is right. 

The Court: What is the answer to that, counsel ? 
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Mr. Campbell: I will lay a further foundation, 
your Honor. 

The Court: Very well. 

Mr. Campbell: Q. What did the defendant 
state as to any entries made after July 15, 1946? 

Mr. Crittenden: We have that affidavit here 
and I am going to object to that question. He has 
testified those were the statements that were made. 

The Court: You may answer. 

A. She stated that the entries made after July 
15, 1942— 

Mr. Campbell: Q. Yes. 

A. In the receipts cohimn were not made by her 
and that she did not know who made them. She 
could not give any explanation whatsoever for 
them. 

Q. Now, as to the other entries appearing after 
that date? 

A. As to the entries in columns other than re- 
ceipts, in the paid-out column, she did identify 
certain other figures after July 16, 1942 as being 
hers and some of them as being those of her hus- 
band at that time, Mr. Jost. 

Q. Did she identify any particular ones which 
you now recall and on what dates? 

No, I can’t reeall the particular ones. 

Did she designate which ones? 

She merely pointed them out, yes. 

You made no record of that at the time? 
No, I did not. 

I call your attention further to certain 
obliterations appearing on the page for August, ink 
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obliterations appearing there over certain figures. 
Did you observe those obliterations at that time? 

A. Yes, I did. As a matter of fact, the oblitera- 
tions were much more complete originally in this 
book. 

Q. Will you explain that? 

A. In order to find out what was underneath all 
this scratching out, I took a soft eraser and to the 
best of my ability removed the top scratchings, 
which were in pencil. Originally it was so covered 
you couldn’t read any of the figures under here, 
but I did remove by the use of a soft eraser most 
of the pencil. 

Q. There were pencil obliterations on top of 
the ink obliterations that appear there? 

A. Well, I don’t know which was first, the pen- 
cil obliterations or the ink, but I was able to remove 
most of the pencil obliterations so I was able to 
read the figures. 

Q. In connection with your examination of any 
of the books and records of Mrs. O’Connor’s, did 
you observe some more obliterations in appearance 
to those on any of the records submitted by her? 

Mr. Crittenden: We are going to object to any 
question as to what any other documents were un- 
less they are produced. They are the best evidence 
of what they contain. 

Mr. Campbell: I am asking the preliminary 
question, if I may first, your Honor. I am laying 
the foundation with respect to any other docu- 
ments. I am asking him if he saw any. Then I 
will ask him what they are and then we will at- 
tempt to explain their presence or absence. | 
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Q. Did you observe any similar obliterations 
on any of the documents which she produced for 
you? A. Yes, I did. 

Q. What was the nature of those documents? 

A. They were the check stubs of the taxpayer, 
Mrs. O’Connor. 

Q. Are those check stubs in your possession or 
to your knowledge in the possession of the Bureau 
of Internal Revenue at this time? 

A. No, they are not in my possession and to my 
knowledge they are not in the possession of the 
Bureau of Internal Revenue. 

@. I show you a document dated July 8, 1946 
and bearing the signature Catherine O’Connor, and 
ask you if that was originally produced here from 
the official files and records of the Intelligence Unit 
of the Bureau of Internal Revenue. 

A. Yes, it was. 

Q. Will you state the nature of that doeuwment 
without stating its contents? What type of docu- 
ment is it? A. It is a signed receipt. 

@. That is enough. Thank you. 

I am going to offer this in evidence as Govern- 
ment’s next in order. 

The Court: It may be admitted and marked. 

(The receipt referred to was thereupon re- 
ceived in evidence and marked U. S. Exhibit 
No. 16.) 

oe ec lr. page 85) 

Mr. Campbell: If the Court please, pursuant to 
the Court’s instructions, I have produced here the 
original of the anonymous letter referred to in the 
testimony yesterday, which I desire to submit to 
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the Court. I object, however, to the introduction 
of the original letter in evidence in that it bears 
certain handwriting which is possible of identifi- 
cation. 

The Court: Pass it up. 

(The document referred to was handed to the 
Court.) 

Mr. Campbell: It is the third document of the 
group, your Honor. There is attached to it certain 
Bureau memoranda. 

The Court: What is before the Court now? 

Mr. Campbell: The defendant has asked for the 
right of inspection of the original document, to 
which I objected on several grounds: first, that it 
is a confidential communication, the author of 
which should be protected, there being certain hand- 
writing on the original document; second, that it 
is immaterial to the issues here. As to the contents 
of that document, it is purely hearsay, and while 
it would be advantageous to the Government to 
have it in evidence, I am sure it is not the pur- 
pose of the defendant to seek inspection of the 
original document for the purpose of offering it in 
evidence. 

Mr. Crittenden: I will offer it in evidence. 

Mr. Campbell: Then the compared copy, the 
copy which has been prepared from it, is as good 
as the original, which might disclose the author of 
it and subject him to possible retaliation. It has 
long been the policy of the Government and their 
law enforcement agencies to protect the identity of 
informers. It is a privileged document. 
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My. Crittenden: Your Honor, the position of 
the Government and their witness is that that is 
anonymous and the signature on there is not the 
proper signature nor the address of the party who 
wrote it. They have made that investigation. So 
any objection stating the fact that it would dis- 
close the party from the signature I think is wholly 
fictitious. Secondly, I think that the evidence is 
going to show that one of the Government witnesses 
was the party who actually wrote that, and I wil 
tell vour Honor very frankly there were three 
parties at the time that letter was written who 
knew that apartment house sold for $17,000: Mrs. 
O’Connor, Mr. Hyman, her lawyer, who sold it to 
her, and her accountant. As far as our going into 
the question of the writing and who wrote or signed 
it, [ am not even going to go into that question, 
but [ think we are entitled to have that writing. It 
is very material to the defense of this case, 
and so far as counsel’s statement is concerned, we 
do not intend to put it in evidence, I have the best 
intention of putting it in evidence and interrogat- 
ing a number of witnesses about it. I think on the 
anniversary of Judas’s betrayal it is probably fit- 
ting that is a very material point, and we are going 
to have that as one of our issues and one of our 
defenses in this ease. 

The Court: What purpose would it serve in 
this case? 

Mr. Crittenden: It is going to show very defi- 
nitely that this witness for the Government has a 
motive, which will be shown from its contents— 
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not the signature, but the contents of the instru- 
ment. 

The Court: What relation has that to the guilt 
or innocence of this defendant? 

Mr. Crittenden: Ii is a very material point. 
The one who told the Internal Revenue Bureau of 
the bearclaw was the one who wrote this, the one 
who turned her in, and the accountant the defend- 
ant relied on in this matter. It goes to the ques- 
tion of wilfulness. You will remember the great 
stress the Government placed on this matter, and 
this is certainly of the most material nature in 
view of the fact that we are going to show there 
were only three parties at the time that letter was 
written who actually knew the sale price of that 
property was $17,000. There is one (indicating 
defendant), there is another (indicating Mr. Hy- 
man), and there is the accountant who made up 
these reports with which she stands charged. Those 
are Government Exhibits 1, 2, 3 and 4 which she 
is charged with having filed. It is certainly mate- 
rial from our viewpoint. 

Mr. Campbell: I am going to renew my objec- 
tion and point out the privilege of such documents 
and suggest to the Court that the Court can seal 
the document in the event the Court has in mind 
or does sustain my objection, so if there is any 
question raised, it can be subsequently passed upon, 
that is, if the Court is in accord with my objection. 

The Court: Is the matter submitted ? 

Mr. Campbell: Submitted. 

Mr. Crittenden: Submitted. 
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The Court: The objection is sustained, and I 
will have this document sealed and turn it over to 
the Clerk so that both sides may urge their point 
hereafter to this. Proceed. 

Mr. Campbell: At this time, your Honor, I wish 
to offer in evidence Government’s Exhibit 14 for 
identification, it being the gray D.E. ledger. 

Mr. Crittenden: That is only for identification? 

Mr. Campbell: It is offered in evidence. It has 
previously been identified. 

Mr. Crittenden: Your Honor, we will renew 
our objection and again state the grounds: It has 
not been proved since the 16th day of July 1942. 
We have no objection to the portions prior to that 
being admitted, but that part subsequent to the 
16th day of July 1942 we object to as not being 
the record of the defendant. It was not shown 
nor is there any evidence showing it was kept by 
her in the regular course of business, that the busi- 
ness was of such a character that it is proper or 
customary to keep such a book, that the entries in 
the book are either original entries of the transac- 
tion or that the person making such entries, if they 
were made by the defendant, were made at her 
instance or request, or that the person who made 
it had personal knowledge of the transaction or 
obtained such knowledge from a report regularly 
made to him by some person employed in the busi- 
ness whose duty it was to make the report in the 
regular course of business. Having failed in that 
proof, we are putting in the objection on that 
ground, your Honor, and your Honor knows the 
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materiality from the prior trial of this case. We 
consider it an extremely important thing that that 
be proved if it is hers, and I thought it was proved 
the Jast time in the case it was not her writing, but 
Mr. Campbell is contending it was made by some- 
body for her in the ordinary course of business. 

Mr. Campbell: I might state a full foundation 
has been laid for the book at this time. The evi- 
dence shows that this particular book, through the 
evidence of Mr. Divers, was kept by the defendant 
and himself in the regular course of business. The 
entries after July 16 to the 23rd of August are 
similar entries to those appearing prior to that 
date. Furthermore, there is the admission of the 
defendant, both orally and the evidence of Mr. 
Krause and in her affidavit that the entries with 
regard to the disbursements made in the business 
after the 16th of July are her entries or those of 
her husband. Some were hers and some were her 
husband’s. I submit that that is sufficient founda- 
tion for the introduction of the document in evi- 
dence. 

Mr. Crittenden: I think counsel has misstated 
the evidence. 

The Court: The Court is aware of what the evi- 
dence is. The Court is prepared to rule. The objection 
is overruled. It is a proper matter to go to the jury. 

(The book referred to was thereupon re- 
ceived in evidence and marked U. 8. Exhibit 
No. 14.) 

* * * *__Jost—(Tr. page 174) 
Q. Now, after the default divorce, did you con- 
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sult a lawyer about the rights you had to that tav- 
ern? A. Yes, sir. 

Q. It was a Mr. Edmond J. Hall, wasn’t it? 

A. That is right. 

Q. Did he ask you to sign a pleading and to 
swear to it before a notary public? 

Mr. Campbell: Objected to as immaterial, the 
legal rights of the parties having been established 
and determined by a court of competent jurisdic- 
tion in this state. 

Mr. Crittenden: I think we ean show that this 
man claimed, this lawyer advised him, that he had 
a right, and I will read it into the record, the veri- 
fication. 

Mr. Campbell: If the Court please, it is not 
what this man may have thought or believed. It is 
what the court has determined their rights were as 
of the time. 

Mr. Crittenden: Well, Brown against Brown 
determined it, and you tried the last case on the 
basis of that suit, that he didn’t have any interest. 

ie Com. What is this? 

Mr. Crittenden: He signed a verified pleading 
drawn by Mr. Hall entitled ‘‘Answer to Com- 
plaint.’’ in Jost against Jost: 

‘‘Answering the allegations of paragraph 5 
of said complaint, defendant denies that there 
is no community property as a result of said 
marriage and in this behalf alleges there is 
community property consisting of certain 
stocks of liquor in the tavern business known 
as Kay’s situated at 581 Valencia Street in 
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San Francisco, State of California, of the ap- 
proximate value of $9,000. The defendant 
further alleges—’’ that is the material portion. 

Mr. Campbell: I call the Court’s attention to 
the file which has been produced here, which shows 
the document was never filed. The default was 
entered, his motion to set aside was denied by the 
court, and the final decree was subsequently en- 
tered, which fully determined the property rights 
of the parties under the very case which counsel 
now cites and which he previously cited. 

The Court: The objection is sustained. 

Mr. Crittenden: Let the record show I want to 
make an offer of proof as to these matters. 

The Court: You made your offer of proof. The 
record discloses it. 

* * * *_Shannon—(Tr. page 197) 

Mr. Crittenden: Q. Do they have wakes dur- 
ing the daytime at Dugan’s? 

The Court: We are not concerned with whether 
they have wakes or not. This is not the issue in 
this case. Confine yourself to the charge here. 

Mr. Crittenden: TI am showing the probability 
of his testimony. 

Q. Do you have wakes in the day or in the night 
time ? 

The Court: The Court has ruled. Let it go out 
and let the jury disregard it. 

* * * *_Shannon—(Tr. page 203) 

Q. Your testimony as to how much there would 
be, for instance, over $100, that is total cash that 
was in the drawer, wasn’t it? 
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Mr. Campbell: Just a minute. Let me have that 

question read. 
(Question read.) 

Mr. Campbell: I object to that as assuming a 
fact not in evidence. He has not so testified, if 
your Honor please. 

The Court: The objection is sustained. 

[= Shannon—(Tr page 204) 

Q. At that time you drank drinks during the 
day? A. Yes, sir. 

Q. Approximately 20 drinks a day? 

Mr. Campbell: Objected to as incompetent, ir- 
relevant and immaterial. 

The Court: What is the purpose of the testi- 
mony ? 

Myr. Crittenden: It goes to show the man’s con- 
dition at the end of his shift as to his memory as 
to how much money was taken in or how much 
money there was in the drawer. He has testified to 
the amount of business there and I want to go to 
the weight and character of the amount. 

Mr. Campbell: You have to know his capacity 
as well. 

Mr. Crittenden: I think the jury would have to 
determine that. 

The Court: Read the question. 

(Question read.) 

Mr. Campbell: Objected to as immaterial and 
incompetent. 

The Court: Sustained. 

Mr. Crittenden: @. At the time you were work- 
ing on these shifts to which you have testified you 
had had by the end of the day 20 drinks? 
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Mr. Campbell: Same objection. It is immaterial 
and incompetent. 

The Court: Same ruling. The objection is sus- 
tained. If he was intoxicated or under the influ- 
ence of liquor at any time and you are prepared 
to show it, the Court will allow it. 

Q. And by the time you had been on the shift 
eight hours about how many drinks had you had? 

A. Oh, around 20. 

Mr. Crittenden: Q. And that was the regular 
size shots that was poured at the bar? 

A. Yes. 

Q. And you stuck to bourbon in drinking? 

A. Yes, bourbon. 
xe * *_(Tr. page 206) 

Q. It was under the effect of those 20 drinks 
you say you could remember the volume of busi- 
ness ? 

Mr. McMillan: That is a loaded question. 

Mr. Campbell: That is objected to as an incom- 
petent question. It is compound and assumes a 
fact not in evidence. 

The Court: Coupled with that, it is clearly 
areumentative. Let us have the reporter read it. 

(Question read.) 

The Court: The objection is sustained. [et it 
go out and let the jury disregard it for any pur- 
pose in this case. 

* * * *_Bosserman—(Tr. page 222) 

Mr. Crittenden: @. Now, Mr. Bosserman, I 
ask vou if you remember testifying upon the hear- 
ing on direct examination, page 85, starting at 
line 2: 
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““. Did you accept the figures in that regard 
as being accurate and correct? 

‘‘A. Well, no, I did not. Inasmuch as I had not 
audited Mrs. Jost’s books, I did not accept them 
as being correct. If I would come to something 
that did not look reasonable, I believe I eliminated 
it. For instance, there would be parties and so 
forth, and the thought in my mind was that maybe 
she could substantiate those by some documentary 
evidence. If I did not think she could, I just didn’t 
think it reasonable, and probably threw it out, and 
I may have done her an injustice.”’ 

That runs from line 2 to line 11. 

A. I made that statement. 

Q. Will you examine that? 

Mr. Campbell: Well, he stated he made that 
statement. 

The Witness: Yes, [ heard you reading that 
and I made that statement. 

Mr. Crittenden: All right. 

Q. You threw out a number of deductions she 
possibly could have taken, didn’t you? 

A. Yes, where I felt there was no documentary 
evidence to support it. 

Q. You gave the Government the breaks in mak- 
ing out the return, in other words? 

Mr. Campbell: Just a minute. I object to the 
question in that form. That is putting words in 
the witness’s mouth and twisting his previous 
answer. 

The Court: The objection will be sustained. 
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* * * *_(Tr. page 241) 

Q. For which year are you referring, 1943 or 
1944? 

A. For 1948 and 1944— that last statement, yes, 
sit. 

Q. At none of those times was there anything 
to put you on notice that these were not true and 
correct accounts you were working from and you 
were making a true and correct return from those? 

A. You are asking for it. It did not look good. 

Q. Did you tell her that? A. No. 

** * * (Tr. page 266) 

Q. I show you page 99, line 19 to line 23. 

A. I guess that is correct. 

Q. ‘‘Mr. Crittenden: Q. At the time you 
drew up these returns of 1942, 1943, and 1944 was 
there anything in the returns or the books that 
you were working from that would tend to lead 
you to believe that they were not correct? 

A. No, there was not.” 

Did you so testify? 

A. If it is there, I did, yes. 

Q. Do you want to reconcile that with the testi- 
mony that you gave before the noon hour? 

A. I don’t care to review my own testimony, 
no. 

Mr. Campbell: To what testimony is counsel 
referring, if the Court please? 

The Court: Read the last several questions and 
answers. 

(Record read.) 

Mr. Campbell: If the Court please, I distinctly 

remember the testimony. It was whether or not 
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he had a conversation after he was hired to keep 
books of account for her. He said, ‘‘Yes, I did. 
You asked for it. I told her she had accumulated 
too much wealth for the income tax returns that 
she had filed.’”’ That was at a period sometime after 
the filing of these returns. I recall that testimony 
very distinctly. 

Mr. Crittenden: The testimony is— 

The Court: The jury heard the testimony. Let 
them determine it. Let us proceed. 

Mr. Crittenden: Q. Do you wish to reconcile 
the two? 

Mr. Campbell: I object to that. 

The Court: What is the question? 

Mr. Crittenden: I will withdraw the question. 

Q. Do you wish to explain— 

The Court: Explain what? 

Mr. Crittenden: The difference between this tes- 
timony read and what he gave before. 

The Court: That is clearly argumentative. The 
objection will be sustained to the question. 

Mr. Crittenden: May it appear in the record 
that I am impeaching the party— 

The Court: The court has ruled. You proceed 
with this case. 
=** * —_(Tr. page 249) 

Q. You said you did not know which book you 
had gotten, or how you have gotten the figures to- 
gether on the partnership return, but you must 
have had some book? 

A. That is absolutely right. I don’t remember 
the partnership return. I only remember very, very 
faintly making it up. 
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Q. You did not state you had not seen this grey 
book? 

Mr. Campbell: Just a minute. Counsel is putting 
words in the mouth of the witness. 

The Court: Read the question back. 

(Question read.) 

The Court: The objection will be sustained. 
¥* * * _(Tr. page 252) 

Mr. Campbell: He has read it. I suggest the 
unpeaching question be asked. 

Mr. Crittenden: All right. 

Q. Did you so testify as follows— 

The Court: Q. Just a moment. Did you read 
that testimony ? A. I read it, yes. 

Q. Did you give that testimony as recorded 
there in the transcript? 

A. I believe I did, all of that. 

Mr. Crittenden: Q. You did give that testi- 
mony ? A. I believe I did. 

Q. You did state that she did state to you then 
she was surprised to find that it was taxable? 

Mr. Campbell: Just a minute. I object to that. 
That is after her returns were in and it is not 
impeaching. 

Mr. Crittenden: I asked, if your Honor re- 
members, as to the testimony that took place as 
to gambling and which he said was after the 1944 
return. He stated all he did was to make the re- 
mark that gambling was taxable and she made no 
reply at all. 

The Court: Q. At any event, the return was in 
at that time? 
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Mr. Crittenden: Yes. 

The Court: What is the purpose of this testi- 
mony ? 

Mr. Crittenden: I am showing his testimony on 
cross examination was not complete and was not 
true when he said she made no reply. 

Mr. Campbell: There is no showing it was the 
Same conversation. That is counsel’s conclusion. 

Mr. Crittenden: JI will read the entire testi- 
mony. 

Mr. Campbell: I object to counsel reading. 

The Court: I will sustain the objection. Reframe 
your question and develop any fact you wish in this 
case. 

Mr. Crittenden: Q. Do you wish to explain 
the difference between the testimony you give now 
and what you stated before? 

Mr. Campbell: Just a minute. That’s objected 
to on the ground there has been no indication that 
there is any difference in his testimony on this 
occasion or any previous occasion. 

Mr. Crittenden: Do you want me to have the 
reporter read back? 

Mr. Campbell: No, that makes no difference. 

The Court: The objection will be sustained. 

Mr. Crittenden: Q. I will ask you if the next 
two questions—I will withdraw that question. 

Do you remember at the time you testified at the 
last hearing, starting at page 96, line 6— 

Mr. Campbell: Just a minute, please. 

The Court: You will have to lay the foundation. 

Mr. Campbell: I am going to object. The im- 
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peaching question must be asked first. I object to 
it in that form. 

The Court: The objection will have to be sus- 
tained. Follow the rule. 

Mr. Crittenden: Q. Did you make a statement 
in your testimony at the last hearing as follows: 

Mr. Campbell: I interpose my objection, if the 
Court please. 

The Court: Your objection will be sustained. 

Mr. Crittenden: If your Honor please, T want 
to show a prior inconsistent statement and if you 
want me to show the statement I can do that. 

The Court: You will have to lay the foundation 
to the introduction of that testimony. 

Mr. Crittenden: You mean ask him what he has 
testified to? 

The Court: What are you addressing those ques- 
tions to, and for what purpose? 

Mr. Crittenden: To impeach him by prior in- 
consistent statements. 

The Court: Where is the impeachment? 

Mr. Crittenden: @Q. Mr. Bosserman, is your 
testimony that nothing was said at any time when 
you were preparing any of these returns or prior 
to the time you filed any of these returns as to 
the income from any of the various machines? 

A. No, there was nothing said that I know of. 

Q. That is your testimony on the prior part 
of this examination? 

A. I don’t remember what I testified to on the 
prior part of this examination, but it is my testi- 
mony now. 
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Q. I will ask you if you did not testify at the 
prior hearing— 

Mr. Campbell: Will you refer to the page? 

Mr. Crittenden: Page 96, line 6. 

Mr. Campbell: Just a minute, before you read 
the question. 

The Court: Is this the conversation had in 
1945? 

Mr. Crittenden: No, this is the testimony he 
gave at the prior trial. 

The Court: I understand that. 

Mr. Crittenden: (Reading ‘*When you started 
to keep her books—’’ 

Mr. Campbell: Just a minute, his impeaching 
question was laid prior to the filing of this 1944 
return, and I submit, again beginning at line 22, 
page 94, it is shown that the conversation took 
place the latter part of 1945. There is no impeach- 
ment in the question counsel is asking. Counsel is 
attempting to draw attention to this by reading 
only a small portion of the question. 

The Court: The Court is now prepared to rule. 
The objection will be sustained. 

Mr. Crittenden: May I state the question before 
the objection is sustained ? 

The Court: What question? 

Mr. Crittenden: I did not state any question 
yet. 

The Court: If it be the fact it was in 1945, it 
was after these returns were in and filed. 

Mr. Crittenden: The question does not refer to 
1945. 
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The Court: I am only accepting counsel’s state- 
ment for it. 

Myr. Crittenden: Maybe I can frame a question 
and maybe it won’t be for 1945. 

The Court: Frame your question in any way 
you wish. 

Mr. Crittenden: Q. Did you state at the for- 
mer trial: 

‘‘Q. When you started to keep her books, do 
you remember talking about the income from the 
various machines with her?”’ 

Mr. Campbell: I will stipulate he so testified, 
but such conversation took place in 1945 after he 
became her accountant. I submit the transcript in 
the former trial at lLne 22, page 94, should be read. 

The Court: Read the last question. 

(Question read.) 

The Witness: I started keeping her books at 
the end of 1945, period. That is ended. 

Mr. Crittenden: Q. Did you do any accounting 
work prior to 1945? 

A. That is a matter of record—no. 

Q. Not as a matter of record, as a matter of 
fact? A. As a matter of fact, period. 

Myr. Crittenden: May I have him answer the 
question that I propounded as to page 96, line 6 
to line 8? 

The Court: There is nothing before the Court, 
counsel. Proceed. 

Mr. Crittenden: May I have a ruling? 

The Court: There is nothing before the Court 
to rule on. 
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Mr. Crittenden: Do I understand that I have 
an adverse ruling on the question? 

The Court: There is nothing before the Court, 
counsel. Proceed. 

Mr. Crittenden: Will you read the question I 
asked the witness, and the answer? 

(Record read as follows:) 

‘“Q. Did you state at the former trial— 

‘*@. When you started to keep her books, do 
you remember talking about the income from the 
various machines with her? 

‘‘A. I started keeping her books at the end 
of 1945, period. That is ended.”’ 

Mr. Campbell: I have already stipulated he so 
testified. 

The Court: In any event, the record may stand 
as it is. Proceed. 

My. Crittenden: J am in a peculiar position un- 
less I have a ruling on this question. 

The Court: Proceed. There is nothing before 
the Court to rule on. Proceed to the next question. 

Mr. Crittenden: All right. 

Q. Was anything said in any of your conversa- 
tions with the defendant showing her belief that 
income from the music and other machines were 
already taxed by the Federal Government? 

Mr. Campbell: Just a minute, I am going to 
object unless those conversations be confined to the 
period before or at the time the last return here 
in issue was filed. 

The Court: The objection will be sustained. 
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—Bosserman—(Tr. page 261) 

Q. This is your letter, your signature, is it? 

A. That is right. 

Mr. Crittenden: I am going to offer this in 
evidence. 

Mr. Campbell: I object to it on the ground that 
no foundation has been laid. On the face of the 
documents they are remote, the documents having 
been written in 1947, relating to self-serving declar- 
ations made by the defendant in 1945, and the 
receipts referred to all being in 1947. I object to 
it as remote and no foundation laid, and also at- 
tempt to introduce self-serving declarations of the 
defendant made at a time after the completion of 
the crime, if any, in this case. 

Mr. Crittenden: Your Honor, this letter— 

Mr. Campbell: I think the letter should be sub- 
mitted to the court rather than read in the presence 
of the jury. . 

Mr. Crittenden: It is to show in the record 
what it is. 

The Court: Just a moment. Read the question. 

Mr. Crittenden: I was just offering this in evi- 
dence, your Honor. 

The Court: What is it? 

Mr. Crittenden: It is a letter by Mr. Besser- 
man to Mr. Hyman dated July 25, 1947, with a 
statement on it that he had written it sometime ago 
and forgot to mail it. ‘‘I do not know whether it is 
any good, or not. Cy Bosserman.”’ It is enclosed 
in an envelope with a postmark of November 17, 
1947, and in it he states, ‘‘ From my observation—’’ 

Mr. Campbell: Pardon me, Mr. Crittenden. I 
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am going to object to the reading of this letter. 
The letter purports to have been written on July 
28, 1947. It contains certain conclusions and opin- 
ions and refers to self-serving declarations made 
by the defendant in 1945 and in 1947. 

The Court: Pass it up. 

(The document referred to was thereupon 
handed to the court.) 

Mr. Campbell: I make the further objection 
that it would be an attempt to invade the province 
of the jury. 

Mr. Crittenden: It is used solely for impeaching 
this witness. It will go to the weight and veracity 
that the jury would attach to his testimony. 

The Court: What is the purpose of this offer? 
‘To prove what? 

My. Crittenden: I had asked this witness if his 
client had not disclosed to him that she had not 
the slightest idea of income tax or what was tax- 
able and what was not, and he said she had made 
no such disclosure to him. Consequently, I am 
trying to show there that this man did know 
that she did not have the slightest idea—and it is 
another point that is extremely material in our 
case—that this client of his relied upon his pro- 
fessional services and acted in reliance upon them. 

The Court: Do you wish to introduce this letter 
of July 28, 19472 

Mr. Crittenden: Yes. 

The Court: Let the record so show. The court 
sustains the objection. 

Mr. Crittenden: May that be marked for iden- 
tification ? 
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The Court: Let it be admitted and marked for 
purposes of identification. 

(The document referred to was thereupon 
marked Defendant’s Exhibit C for identifica- 
tion.) 

Mr. Crittenden: Q. Did I understand it was 
your testimony before the noon recess was taken 
that you were not in the tavern the first time that 
you called and talked to the defendant and Mrs. 
O’Connor ? 

A. I believe I stepped in the door and asked 
where I could find Mrs. Jost, and they said. ‘‘Up- 
stairs.’? I turned around and immediately went up. 

Q. I will ask you to read your testimony on 
page 90, lines 8 and 9. 

A. Line 8? 

Q. Line 8 and line 9. 

A. ‘“Q. You went into the tavern? 

SA. That is aeiie - 

Q. You went into the tavern, is that your tes- 
timony ? A. To find out where she was, ves. 

Mr. Campbell: I am going to object to this 
method. Lines 6 and 7, which are immediately be- 
for that, read as follows: 

“Q. Do you remember where it was? 

“A. Yes, I do now. It was in her apartment 
on Valencia. 

“Q@. You went into the tavern? 

‘A. That is right.’’ 

The implication that counsel would leave here 
is that the witness is giving testimony that is con- 


tradictory. 
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Mr. Crittenden: That is up to the jury to deter- 
mine whether it is different testimony. I think it 
is. I further would like to observe and have the 
record show that I assign as misconduct the at- 
tempt of counsel to argue before the time assigned 
for argument the questions of materiality of evi- 
dence and its weight, and the amount of weight 
that the jury should attach to it. 

The Court: Let the statements of both counsel 
go out, and let the jury disregard it for any pur- 
pose in this case. 

* * * * _Bosserman—(Tr. page 232) 

Q@. And when you went to her place of business 
you walked to the place of business, didn’t you? 

A. No, I went upstairs. She was upstairs. 

Q. Didn’t you talk to her downstairs ai any 
time ? 

A. At any time—? Yes. 

Q. When were you first employed? 

A. Subsequently I did, yes. 

Q. When was that? 

A. I think two or three times im a period of 
two or three years. 

Q. At the time you went im did you see the 
music machine in there? 

A. I didn’t notice them. 

Q. Did you see the pinball machine or claw 
machine ? A. I didn’t notice them. 
¥ = * * _(Tr. page 350) 

Mr. Campbell: You may cross-examine. 

Mr. Crittenden: If your Honor please, this has 
caught me by complete surprise. There are a num- 
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ber of things he has covered on his direct examina- 
tion in connection with his computations that are 
much out of line with the former computations and 
testimony we had. Your Honor will remember— 

My. Campbell: If your Honor please, I object 
to this. I think this is highly improper. 

Mr. Crittenden: I have to go into those ques- 
tions. 

The Court: You may bring those matters up 
in the absence of the jury. You may proceed with 
the cross-examination. 

* * * *_Krause—(Tr. 322) 

Q. Now, we will go into detail in each of the 
methods which you have used. With regard to the 
calendar year 1942, what was the amount your 
examination disclosed as having been the net tax- 
able income of this defendant? 

Mr. Crittenden: May I ask a voir dire question, 
if your Honor please, as to the man’s qualifications 
on this? 

The Court: Very well. 

Mr. Crittenden: Q. I understood that Mr. Tor- 
mey made all the computations after your first. 
He made the second and third spread, isn’t that 
correct ? 

Mr. Campbell: I object to that question. That 
is not a voir dire question. This man has shown 
his qualifications. I have no objection to any ques- 
tions as to this man’s qualifications as an account- 
ant. 

Mr. Crittenden: He has not made the computa- 
tions. 
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Mr. Campbell: He stated he has. 

The Court: You may take him over on cross- 
examination and ask him any questions that you 
wish. 

Mr. Crittenden: Your Honor remembers the 
testimony at the former trial. Mr. Tormey is the 
one who made the computations. 

The Court: You may develop that on cross- 
examination. 

Mr. Campbell: Q. You made this audit, did 
you, Mr. Krause? 

A. I personally made this examination to which 
1 am testifying. 

@. When did you complete it, Mr. Krause? 

A. The audit, here, oh, about a week or two 
ago. 

** * * —(Tr. page 447) 

Mr. Crittenden: May I state to the Court, I 
asked Mr. Campbell and Mr. Tormey for an op- 
portunity to examine the accounts, as your Honor 
suggested, during the noon hour, during the two 
hour recess. Neither of them gave me an oppor- 
tunity to do it, and I wanted to show in the record 
that I have not had the opportunity to examine 
the work sheets and supporting documents for Ex- 
Inbits 28, 29 and 30, which I intended to do during 
the noon hour. 

The Court: My suggestion was to familiarize 
both sides with whatever data, whatever evidence 
was going to be introduced with the hope we 
wouldn’t have to go over it in detail. 

Mr. Crittenden: Yes. 
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The Court: Any statement or account that was 
not verified or what not; if you wanted to challenge 
it, that was my thought. 

Mr. Crittenden: But I was denied the oppor- 
tunity to do that, and I asked Mr. Campbell speci- 
fically at 12:00 o’clock to do that, and I asked Mr. 
Yormey and he said, ‘‘I can’t do it, I will see Mr. 
Campbell,’’ and he walked out the door and that 
is the last I saw of it, the last I spoke to them, 
before the case reconvened. 

Mr. Campbell: Well, if the Court please, my 
understanding was that if counsel complained of 
any points of difference those things could be gone 
into. I have had none indicated. I have seen none. 
On prior occasions we have attempted, as counsel 
knows, to get together on those things—with abso- 
lutely negative results. 

Mr. Crittenden: I think we got very positive 
results, and I wanted an opportunity to examine 
it, and I was denied that opportunity. 

The Court: Well, in any event, there is nothing 
before the Court and that matter is entirely out. 

Mr. Crittenden: May I have an order permitting 
me to examine those work sheets from which he 
has testified ? 

The Court: I issued an order in relation to any 
matter or writing that was in dispute, that it be 
available to you. I take it that Mr. Campbell is 
prepared to do that? 

Mr. Campbell: JI am, your Honor. 

The Court: That is sufficient. Proceed. 

Mr. Crittenden: May I see it as soon as the 
evening recess comes at 4:30? 


United States of America 45 


Mr. Campbell: Well, if counsel will indicate 
to me where there is any dispute, we will be glad 
to go into that item. But to go over a three vear 
audit item by item is impossible in the time at 
our command. 

Mr. Crittenden: Well, very definitely in the 
original dispute— 

The Court: There is nothing before this Court 
at this time. Proceed with this witness. 

Mr. Campbell: That is all, Mr. Krause. 

My. Crittenden: Well, may I have an order that 
that be turned over into evidence? 

The Court: You will have no order, I have gone 
as far as I could go to give you any permission 
you wanted from this record. Indicate what item 
it is that is available or that vou want made avail- 
able to you. 

Mr. Crittenden: I would like to have the work 
sheets, which showed the miscellaneous, those which 
are deductible, and the items in 1942— 

The Court: Where are they? 

Mr. Campbell: Mr. Krause, how many items 
approximately are included in your audit, a rough 
estimate ? 

A. Well, that is a little difficult to say. I think 
there are 40 lines to a sheet and well, it must be 
thousands at least, your Honor. 

Mr. Campbell: And how many columns to a 
sheet? A. 14 columns to a sheet. 

@. And you have used a 14 column spread? 

A. That is correct. 

@. And you have there five bundles of those 
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sheets, is that correct? A. Three here. 

Q. And how long did it take you to go over 
those items to list them? 

A. Over two months. 

Q. Over two months’ time you have taken at 
that ? A. That is correct. 

Mr. Campbell: I think your Honor can see the 
impossibility of going over item by item. 

The Court: I think it would be well to cool off 
and let some air in the courtroom. I will allow 
the jury to retire for a recess. 

(The jury then retired.) 
(The following occurred without the pres- 
ence of the jury.) 

The Court: Now, then, for the purpose of the 
record. 

Mr. Crittenden: For the purpose of the record, 
J wanted— 

The Court: What items do you want? 

Mr. Crittenden: Specifically there are two items 
in here of vast importance to me. 

The Court: Yes. 

Mr. Crittenden: One is the item showing detail 
in schedule on each of Government’s Exhibits 28, 
29 and 30. 

The Court: Are those available? 

The Witness: Yes, those are item by item list- 
ing of those disbursements shown in Mrs. O'Con- 
nor’s books that were paid by cash. We compared 
every item in the book with the checks that were 
issued and those items not covered by checks; there- 
fore, those are cash items. 
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The Court: Yes. 

The Witness: And I listed each particular item 
regardless of size, 15 cents, 30 cents; so I have all 
those listed, month by month and totaled up. The 
total is the figure to which Mr. Crittenden refers. 

Mr. Campbell: Q. That refers to some $80,006 
or $31,000 worth of items, is that correct? 

The Witness: Yes. 

Mr. Crittenden: More than that. 

Mr. Campbell: That covers $30,000 or $31,000 
worth of items. Many of them are of a few cents, 
some are of several hundreds of dollars. 

My. Crittenden: Now, then, the fact is this, the 
Government audit as shown in the prior figures 
shows that she had $3,000 or $4,000 less for the 
years 743 and ’44 income chargeable to her than 
these accounts, and I want to go through and find 
out where the difference is in these, and the second 
thing I want to do, which the witness has testified 
he has in there, are the items which he has al- 
lowed and disallowed as applying to the various 
periods. 

The Court: Well, we are going to take a recess. 
You can take the witness down on that table and 
he will point out any item that you wish to have 
him point out, so that you will be familiar with 
ai: 

My. Crittenden: Yes. Now, I want the record to 
show as well that the matter I wish to go into 
on this, on cross examination, was— 

The Court: There is nothing now before the 
Court. 
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Mi. Crittenden: I want the record to show 
what the nature of my examination was. 

‘The Court: Just a minute. I am conducting 
this hearing. The jury is absent here. Anything 
that goes in this record must be in their presence. 
The purpose of this inquiry was to assist you on 
any item that you wanted information on. 

My. Crittenden: That is right. 

The Court: Now, any matter that you are going 
to take up will have to be taken up in the presence 
of the jury. 

Mr. Crittenden: Now, I attempted to make an 
offer of proof and your Honor precluded me, and 
I want to draw your Honor’s attention to the 
transcript on December 23, 1947, at page 655, to 
the end of cross examination—I mean, on direct 
examination by Mr. Campbell of Mr. Tormey, and 
Mr. Tormey’s statements as to what he did in 
the course of his work and investigation. And in 
ihis, if it was connected with the investigation, 
which this man was responsible for, and in charge 
of, and which he directed. And I wanted to go into 
that, which specifically shows the man’s eelling 
with a blonde girl and attempting to rent an apart- 
ment. Secondly, the calling at the place of business 
and the question of whether Mr. Tormey stated 
to the defendant that she could go to Mexico but 
that they would bring her back. Further, that he 
stated to her on leaving that night, after having 
three drinks, that the defendant would thank him ~ 
for the report he sent to Washington. Also, the 
incident when Mr. Tormey sat at the bar drinking 
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with Mr. O’Connor and then with Mrs. O’Connor, 
went up to the apartment of Mr. Tormey and vis- 
ited and saw the pictures. I think it is supremely 
material, particularly in view of this man’s testi- 
money that he directed and controlled the investiga- 
tion and the manner in which it was conducted. 
And I have been precluded from going into any ask- 
ing or questioning on the line of the conduct of this 
examination by Mr. Tormey, which was done at 
the direction and control of this witness. 

Mr. Campbell: Those matters, if the Court 
please, if true, which I sincerely doubt, have no 
bearing on the issues of this case; and if at all 
admissible, they would only be admissible for the 
purpose of impeachment of Mr. Tormey. Mr. Tor- 
mey has not as yet, at least, taken the stand in 
this case. If there was any bias or prejudice on 
his part, that would possibly be admissible in cross 
examination. But it certainly is not admissible un- 
der the present state of the record, as counsel 
knows. 

The Court: We will take our recess now. 

(Recess. ) 
(Jury reconvened.) 
(Tr. page 455) 

Mr. Crittenden: If your Honor please, J cov- 
ered from January to May, 1943 very hastily. I 
found six items— 

The Court: I am not concerned with what you 
found. 

Mr. Crittenden: Very well. There are a number 
of things I want to prove— : 
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The Court: Just a moment. There is nothing 
before this court. 

Mr. Crittenden: I want to go into this more 
thoroughly later on. 

The Court: You can do what you like later on. 
‘he jury is here. Let us proceed with this ease. 
** * * —_(Tr. page 478) 

Wednesday, March 31, 1948, 
10:00 O’clock a.m. 

The Clerk: United States vs. O’Connor, on 
trial. 

Mr. Campbell: Ready. 

Mr. Crittenden: Ready. 

The Court: Waive the roll call, stipulating all 
the jurors are seated in the box. You may proceed. 

Mr. Crittenden: If your Honor please, yester- 
day I asked that the papers used by Mr. Krause, 
and from which he testified, be produced and put 
in evidence. I have only seen them yesterday after- 
noon during the recess. I have not had an oppor- 
tunity to examine them since then, and I would 
like to use them in the balance of the case, and I 
am sure the jury would be interested in them in 
their deliberations. 

The Court: You may proceed. When the matter 
is presented I will dispose of it. 

Mr. Crittenden: I am attempting to present it 
at this time, a request for that, and I would also 
hike to have an opportunity to examine it, because 
that is largely the Government’s case, and it differs 
very widely from the former testimony and very 
widely from the indictment in this ease. 
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Mr. Campbell: I ask that the last statement of 
counsel be stricken and the jury instructed to dis- 
regard it. 

The Court: Let it go out and let the jury dis- 
regard it. What is before the Court now? 

Mr. Crittenden: I am renewing my request that 
those papers from which Mr. Krause testified on 
the stand be introduced in evidence. 

The Court: Isn’t the data already in evidence? 

Mr. Crittenden: No. 

The Court: Is the data available here in court? 

Mr. Campbell: Mr. Krause will be here shortly, 
your Honor. He is not here yet. I sent him after 
some additional papers. May I state, if the Court 
please, that Mr. Krause testified here as to his 
findings in the matter. Counsel was given every 
opportunity to cross-examine at length and did so. 
I see no useful purpose in this request. 

The Court: What I had in mind is this: Is the 
testimony that went in and the data pertaining to 
it available to counsel ? 

Mr. Campbell: Yes, it will be available as soon 
as Mr. Krause is here. 

Mr. Crittenden: I certainly want to examine it 
and I want to put it into evidence. 

Mr. Campbell: Are you offering it as vour ex- 
hibit? 

Mr. Crittenden: No, as part of the Govern- 
ment’s case on cross-examination. 

Mr. Campbell: If counsel desires to offer it in 
evidence I will have no objection, whatsoever. 

Mr. Crittenden: I will offer it under Rule 423 
(b) then. 


i Catherine O’Connor vs. 


Mr. Campbell: What is that? 

Mr. Crittenden: An adverse witness. 

Mr. Campbell: That does not apply here in a 
criminal case. 

Mr. Crittenden: Sure it does. 

The Court: The data will be available. 

** * * _Krause—(Tr. page 527) 

Q. I will show you Defendant’s Exhibit F, 
which are exemplars of writing by Mr. Krause on 
cross examination. He testified he wrote those 
words, ‘‘Call Int. Rev. Claw Mach.” and ask you to 
examine that. 

A. I would like to have some more of Mr. 
\vause’s writing. 

@. In other words, you want something that he 
had written ? 

A. When he didn’t know it was going to be used 
in court or for any other reason, just writing. 

Mr. Crittenden: Could we have some of his 
work sheets that he prepared? 

Mr. Campbell: You have one right here in evi- 
dence. May I have that exemplar of Mrs. O’Con- 
nor’s writing? 

Mr. Crittenden: I said Mr. Krause. No, I would 
like his work sheet, if he did some accounting work 
on it. May I have an order that that be produced ? 
It is here in court lying on the desk. 

Mr. Campbell: I submit that this expert has in 
his hands a document which was written in the 
court room in the presence of the jury. I do not 
know what more dignified an exhibit he could have. 

The Court: What is before the Court? 
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Mr. Crittenden: A request that the Court order 
counsel for the prosecution to deliver to this wit- 
ness for examination purposes all work sheets 
which are lying on the table there that were pre- 
pared by Mr. Krause and testified to by Mr. 
Krause. 

The Court: Let the record show that your re- . 
quest will be denied. Proceed. 


ee * —(Tr. page 531) 
Afternoon Session, Wednesday 
March 31, 1948, 2:00 


The Court: You may proceed. 

Mr. Crittenden: If your Honor please, I asked 
My. Campbell again at the end of the morning 
recess to see those work sheets or to put them in 
evidence, that is, the ones Mr. Krause testified 
from, and I still have not seen them. Now, your 
Honor has indicated that I am entitled to see them. 

The Court: ‘T’o see what? 

Mr. Crittenden: Those work sheets Mr. Krause 
testified from, those papers of account. 

Mr. Campbell: I indicated to Mr. Crittenden 
that if he had any specific figures he wanted to 
inquire about, we would answer. 

Mr. Crittenden: JI told you the ones which we 
wanted, the deductions and how he arrived at the 
income. 

The Court: We will now proceed with this ease, 
gentlemen. 
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PAUL W. TORMEY, 


called as a witness on behalf of defendant; sworn. 

The Clerk: Q. Will you state your name? 

A. Paul W. Tormey. 

@. ‘T'-o-r-m-e-y. 

A. Yes. 

Mr. Crittenden: I am calling this man— 

The Court: Mr. Krause has come in. Do you 
wish him now? 

Mr. Crittenden: I got the names twisted, I am 
SOLTy. 

I am calling this witness as an adverse witness 
under Section 43(b) of the Federal Rules. 

Mr. Campbell: Now, just a minute. I object to 
that. 

The Court: There is no application. Where is 
the rule? Have you it available? 

Mr. Campbell: Are you referring to the Civil 
Rules? 

Mr. Crittenden: Federal Rules of Procedure. 

Mr. Campbell: Yes, Civil Rules. 

Mr. Crittenden: Yes, and they are applicable. 

Mr. McMillan: You are referring to civil or 
equity rules? 

Mr. Crittenden: Do you have the rules there? 

The Clerk: The civil rules? 

Mr. Campbell: Yes, that is civil rules that you 
were referring to, I take it. 


(Book handed to Mr. Crittenden by Clerk.) 
Mr. Crittenden: Yes, 43(b) (Reading): 
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‘‘A party may interrogate any unwilling or 
hostile witness by leading questions. A party 
mal call an adverse party or an officer, direc- 
tor, or managing agent of a public or private 
corporation, or of a partnership or association 
which is an adverse party, and interrogate 
him by leading questions and contradict and 
impeach him in all respects, as if he had been 
called by the adverse party, and the witness 
thus called may be contradicted and impeached 
by or on behalf of the adverse party, also, and 
may be cross-examined by the adverse party, 
also, and may be cross-examined by the adverse 
party only upon the subject-matter of his ex- 
amination in chief.’’ 


The Court: The jurors may retire to take a 
recess for a few moments. 


(The jury then retired at 2:48 o’clock p.m.) 


(The following occurred without the pres- 
ence of the jury:) 


The Court: Now, we may clear this situation 
up in the absence of the jury. 

Mr. Crittenden: My position is this: Mr. 'Tor- 
mey testified in the first trial as the Government’s 
principal witness. Your Honor heard him testify. 
There were a number of things I am going to have 
to bring out from him. I cannot if I eall him vouch 
for his testimony; and consequently the Govern- 
ment has not called him, as I had expected them 
to, and therefore when I put him on, I have to 
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bring out these facts and present it properly, pre- 
sent hum, and I imagine his testimony will be much 
the same as it was in the first hearing. 

Mr. Campbell: Now, if the Court please, I do 
not admit, in the first place, that this civil rule 
as an application as such to a criminal proceed- 
ing. And in the first place, Mr. Tormey is net an 
adverse party. That is clear. This is a criminal case 
brought in the name of the United States of Amer- 
ica and Mr. Tormey is not a party to the proceed- 
ing. So that that portion of this rule, if the rule 
is applicable, would not apply. There has been 
no showing here whatsoever that this man is a 
hostile witness. As a matter of fact, his demeanor 
on the stand in the last trial indicated an effort 
at fairness and candor on his part. Well, now, 
Mr. Crittenden! He demonstrated candor and fair- 
ness on his part, so far as the defendant im this 
case is concerned. If the type question which I 
anticipate, which counsel intends to ask here—lI 
don’t presume or, may I inquire of counsel if he 
intends to go into the accounting testimony or if 
he intends to go into certain extraneous matters 
to which previous effort has been directed ? 

Mr. Crittenden: Both, both. 

Mr. Campbell: Certainly this man cannot be put 
on the stand simply for impeaching purposes. Par- 
ticularly with acts, if they occurred, which oec- 
curred long after the crime in this case, if any 
was committed. Furthermore, I do concede that 
there are cases in the Federal courts that hold that 
the court may, in its discretion, permit a witness 
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to be called and cross-examined without the party 
calling him vouching for him in any way, in which 
ease the witness called is a court’s witness. How- 
ever, that is very seldom invoked, and in very un- 
usual circumstances. Here there has been no show- 
ing, as a matter of fact, as I pointed out, it has 
been shown during the trial of the previous case 
that there has not been demonstrated any hostility 
by this witness toward the defendant. Now, if 
such should occur during the course of the examin- 
ation, counsel may make application at that time, 
but until that time this witness, 1f placed on the 
stand, is his witness, called by him as announced 
by him prior to the recess. 

The Court: I will adopt that procedure, namely, 
if this record indicates that he is a hostile witness, 
then we will take the position of taking him on as 
the court will rule. That will give you full op- 
portunity to examine this witness. 

Mr. Crittenden: I will assume to prove, as I 
did last time, I will prove how hostile he will be. 

The Court: I can’t anticipate what he will do. 
That is as near an interpretation of the rules as 
I am able to determine at this time, and that will 
be the ruling of the court. We will take a recess 
now. 


(Recess. ) 
** * * _(Tr. page 580) 


Q. Were you present at all conferences with the 
defendant from—I should say at all conferences 
held between her and the Intelligence Unit from 
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and after your employment in this Intelligence 
Unit, or were there conferences ? 

A. So far as I know, I was at all the formal 
statements after December of "45, yes, sir. 

Q. And after December of 1945 you made all 
of the investigation that was made? A. No. 

@. Somebody else did? 

A. Well, as I have explained, Mr. Krause was 
doing certain matters, the deputy collectors were 
doing certain matters. 

Q. This is your first case that you have been 
employed in by yourself, isn’t it? 

A. That is correct. 

@. And how many times did you see the de- 
tendant from and after your undertaking this case? 

Mr. Campbell: Objected to as immaterial, if 
the Court please. After all, this is the defendant’s 
witness. That has no materiality. 

Mr. Crittenden: I am going to show what he 
did in this investigation. That is what I am lead- 
ing up to. 

The Court: I will sustain the objection. 

Mr. Crittenden: Q. Did you go out to the de- 
fendant’s place of business at any time? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection will be sustained. 

Mr. Crittenden: Q. In the course of the in- 
vestigation, did you go to the defendant’s—did you 
talk to the defendant? 

Mr. Campbell: Objected to as immaterial. 

The Court: I will allow the question. 

Mr. Campbell: It is also incompetent. 
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The Court: Did he talk to her? I will allow the 
question. 

A. Yes, Mr. Crittenden. 

Mr. Crittenden: Q. Now, will you relate to me 
the first time that you talked to her in the course 
of an investigation ? 

Mr. Campbell: Objected to as incompetent, if 
the Court please. 

The Court: Incompetent in what respect? 

Mr. Campbell: Well, Mr. Tormey is appearing 
here as the defendant’s witness. It is an attempt to 
put in some self-serving declarations of the de- 
fendant. They are not admissible in this matter 
and I object to the conversation. 

The Court: On that ground I will sustain the 
objection. 

Mr. Crittenden: Do I take it as your Honor’s 
statement that any— 

The Court: The Court has ruled and you have 
a record here. We will have to proceed. 

Mr. Crittenden: All right. 

@. In the course of your employment and in- 
vestigation, did you have occasion to go out to the 
defendant’s place of business subsequent to July 
of *46? 

Mr. Campbell: Objected to as— 

Mr. Crittenden: It may have been the fall of ’46 
or early spring of *47, January or February, 1947. 

Mr. Campbell: Objected to as incompetent and 
subsequent to any date of the crime alleged to have 
been committed here. 

The Court: I will sustain the objection. 
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Mr. Crittenden: Your Honor, I want to show 
under Rule 48(c), I want to show what the man 
did, as shown in the transcript starting with page 
655 in Volume 7 on December 3, 1947. Specifically, 
1 will show you the testimony, asked by Mr. Camp- 
bell of this witness: 

“Q. de 

Mr. Campbell: Well, now, just a minute. If 
this is for any purpose of impeachment, the coun- 
sel can not impeach his own witness. I further sub- 
mit that the offer of proof and the reading of a 
record of a prior case, the transcript of a prior 
record, has no place in this proceeding. 

Myr. Crittenden: I will show the Court Rule 43 
(@). 

The Court: Very well. 

Myr. Crittenden: (Reading). 


‘“‘In an action tried by a jury, if an objec- 
tion to a question .. .’’ 


The Court: Just a minute. The Court is now 
prepared to rule. You have a record. I will sustain 
the objection. 

Mr. Crittenden: Under Rule 48(¢), which I 
am going to read, “‘In an action tried by a jury, if 
an objection to a question propounded to a witness 
is sustained by the Court, the examining attorney 
may make a specific offer of what he expects to 
prove by the answer of the witness.”’ 

Specifically, I want to show that he would testify 
as follows— 

Mr. Campbell: Now I am going to object to 
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this, if the Court please. The Court has overruled 
an offer of proof. 

Lhe Court: I trust that you will try to comply 
with the ruling of the Court. I am usually able 
to get along pretty well under circumstances such 
as this without very much difficulty—under cir- 
cumstances not only of this kind but all others. I 
allow the widest latitude in every case. You have 
a record in this case. If I am in error, you can 
take advantage of it. 

Mr. Crittenden: Under Rule 43(c) I am tre- 
quired to do what I am here attempting to do. ‘The 
language of it is very clear. I will show you two 
Supreme Court cases and one Circuit Court case 
in this Circuit. 

The Court: You frame your questions and I 
will rule on them and that way you will have a 
record. 

Mr. Crittenden: Q. Mr. Tormey do you re- 
member being called to the stand by Mr. Camp- 
bell in the prior case on December 3, 1947? 

A. I know that I was called to the stand. I 
can’t recall the date at this time. 

Q. Do you remember Mr. Campbell asking you 
some questions about going out to the defendant’s 
place of business? A. Yes. 

Q. Do you remember the instance to which they 
referred ? A. No. 

Q. Do you remember the incidents when you 
went out with a blonde girl to rent an apartment, 
in the testimony that you gave on direct examina- 
tion asked by Mr. Campbell ? 
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Mr. Campbell: I am going to object, if the 
Court please; first, this is an attempt to impeach 
his own witness. Further, I eall the attention of 
the Court to the fact that counsel has persisted 
in this line of questioning despite the rulings of 
the Court. 

he Court: ‘The objection will be sustained. 

Mr. Crittenden: Q. Do you recall testifying as 
to a time that you went out there to the defendant’s 
place of business? 

Mr. Campbell: Same objection, if the Court, 
please. 

The Court: The objection will be sustained. 

Mr. Crittenden: Q. Do you remember the testi- 
mony you gave relative to the time you brought a 
blonde girl up to the defendant’s apartment? 

Mr. Campbell: I am going to make the same 
objection, if the Court please. 

The Court: The objection is sustained and at 
this time I admonish the jury that this blonde girl 
that reference is made to, they will disregard that. 
It may go out and the jury will disregard it for 
any purpose of this case. You may proceed. 

Mr. Crittenden: Now, I understand from your 
Honor’s statement in chambers after the last trial 
that I was to ask questions until it was thoroughly 
established that a valuable right has been denied 
me, and in that suggestion I am going to continue 
to ask these questions. 

The Court: Now, you will desist with the order 
of the Court. That is clear to you, isn’t it? You see, 
T am responsible for the conduct of the trial of 
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this case in this court. You have a record here to 
protect you in the event that you determine that 
I have denied you any of your legal rights. 

Mr. Crittenden: Well, I have to show that under 
Rule 48(c), what I intend to prove. 

The Court: The Court has ruled. You have a 
record. 

Mr. Crittenden: May I have the record show 
that I stated that I intended to prove that in 1946— 

The Court: I admonish you at various times 
that what you propose to prove we are not here 
concerned with. You attempt to prove it and I 
will rule. 

Mr. Crittenden: May I have the rules of the 
Court, 43(¢) ? 

The Court: Now, for the purpose of the evi- 
dence, it is not necessary to read the rule. You 
can indicate. 

Mr. Crittenden: May I point out to your Honor 
what I am trying to do so that I can have this 
record to show that I am doing what this rule 
tells me to do? 

The Court: The number of the rule is sufficient 
for the purpose of the record. 

Mr. Crittenden: Well, then, under that rule, 
I am required to make my statement of what I 
intend to offer, an offer of what I expect to prove 
by the answers of the witness. 

The Court: There is nothing before the Court. 
Frame your question and I will rule on it. 

Mr. Crittenden: All right. 

Q. Do you remember the time you discussed 
renting an apartment from the defendant? 
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Mr. Campbell: I object to that as immaterial 
and an attempt to impeach his own witness. 

The Court: Objection sustained. 

Mr. Crittenden: Under Rule 48(c) I wish to 
show that this witness went to the place of busi- 
ness, spoke first to the defendant’s sister and later 
to the sister herself, and then discussing the rent- 
ing of an apartment— 

The Court: Now, you will desist from any fur- 
ther comment in relation to that matter. The Court 
sustained an objection to it. 

Mr. Crittenden: Pardon me just a minute, vour 
Honor. 

The Court: It is now time for the jury te re- 
tire. You may be excused until tomorrow morning 
at 10:00 o’clock. The jurors may be excused. 

(The jury retired at 3:59 p.m.) 
(The following then occurred without the 
presence of the jury:) 

Mr. Crittenden: I want to draw your Honor’s 
attention to the decision in the case of Sacramento 
Suburban Fruit Lands Company v. Soderman in 
the Ninth Circuit, reported in 36 Fed. 2nd 934, in 
which the Court points out that if a witness is 
asked if he knew the value of Minnesota property 
and the Court erroneously sustained the objection 
—but the report does not indicate what was ex- 
pected to be proven, and the answer might prove 
unfavorable to the appellant, and consequently the 
error is not presented on the record unless the 
lawyer presents and states under Rule 43(¢) the 
particular substance of the testimony. 
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1 want to point out further to your Honor the 
decision of Herencia v. Guzman in 219 U. S. 44, 31 
Supreme Court 135, and 55 Law Edition 81; in 
which, being an action for negligence, the testi- 
inony of a witness, physician, was excluded. The 
Court held that it could not set aside a judgment, 
because of a ruling on the evidence, where it does 
not appear that the evidence, what evidence the 
physician expected to give. 

And further on, the case of Scotland County v. 
Hill, 112 U. S. 183, 5 Supreme Court 93, 28 Law- 
yers Edition 692, which was a proceeding in equity 
by a taxpayer to test the validity of stock sub- 
scriptions to a railroad company and the power of 
the County Court to bind the County to pay the 
bonds. The Court held that error can be assigned 
in a Court on an exception to exclusion of evidence 
on oral offer to prove facts; although the record 
does not show the witness was actually called to 
the stand to give the evidence or anyone was pres- 
ent to be called for that purpose. 

And I want to come within the direct rule of 
those cases in protecting my record here. I am 
required, as I understand, by the rules and the 
decisions of the courts to do that. In all due re- 
spect to your Honor, I must protect the rights of 
my client. 

The Court: You have a record now. 

Mr. Crittenden: I want to show that this wit- 
ness, while in charge of the investigation, and 
which he testified in the former trial was in the 
course of an investigation, went with a blonde 
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girl to the apartment house of the defendant O’Con- 
nor, that he went upstairs with this girl and that 
she undertook to rent the apartment from the par- 
ties; that there was a disagreement and this man 
did not think the rent was proper; and further- 
more, that he contends that the furniture wes in- 
cluded in the rental; and that they went down- 
stairs and left, he claiming that the husband of 
the girl waited outside in the automobile; that he 
was on his day off on that particular day and 
that he left them to take a taxi elsewhere. We can 
prove by testimony that there were other circum- 
stances, including the statement at the time that 
the girl did not think the bedroom in the apart- 
ment was sufficiently private. I also wish to go 
into the time that this defendant was at the bar 
engaged in her business and Mr. Tormey came to 
the bar and asked to talk to her, had some drinks, 
and when he left, in the presence of her, in the 
presence of one of the witnesses which we called 
for last time, and her sister, made certain state- 
ments. One was the question which the witness will 
deny, that he told them that they could go to 
Mexico but if they did they would be brought 
back. Also at the time of leaving, in the presence 
of the defendant and her sister, stated that the de- 
fendant would thank the witness for the report he 
sent to Washington in the case he was investigat- 
ing. And I will show further that this man came 
into the bar, had some free drinks, talked to the 
defendant’s then husband, Mr. O’Connor; that they 
went to his apartment and visited and that some 
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drinks were had, although I understand it is this 
man’s position that Mr. O’Connor did not have 
anything but Coca-Cola; that he showed pictures 
of his war experiences or where he had been during 
the war to the parties, invited them to return some 
time when his wife was there. Now, that is the na- 
ture of the testimony I want to go into in this 
case, your Honor. 

The Court: And the purpose of that testimony 
is what? What is the purpose of it? 

Mr. Crittenden: The purpose is to show the na- 
ture and the character of this investigation, how 
it started, how it was based, upon what motive, not 
only of this witness making his reports on which 
the prosecution was carried on and which was dis- 
cussed at length by a witness of the Government as 
to how it was reviewed, but also— 

The Court: The motive—what did you have in 
mind when you indicated ‘‘motive’’? Motive for 
what? 

Mr. Crittenden: Well, I should say that the 
least that would be said of the conduct of this 
witness was that it was reprehensible and vicious 
and it would certainly show the nature and the 
extent of the investigation and what was done and 
what was before the reviewing authorities of the 
Penal Division of the Treasury Office; and again 
when it was reviewed at the Justice Department, 
which was made quite an issue and gone into by 
Mi. Campbell on examination of his own witness. 
And I also think that it would show the weight 
and character that should be attached to Mr. 
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Krause’s testimony, who was in charge of this in- 
vestigation when these things were being done by 
a person under his direction and control, and for 
whom he was responsible and would undoubtedly 
influence the facts, in weighing his testimony. 

The Court: J will hear from the Government, 
for the purpose of the record. 

Mr. Campbell: If the Court please, in the first 
place, the civil rule to which counsel alluded, I 
understand is expressly precluded from application 
to criminal cases. However, even though it were 
applicable, it certainly has no provision here. The 
defendant has seen fit to call Mr. Tormey as her 
witness. Now, with this testimony to which he has 
referred and which, from counsel’s statement, was 
made subsequent to any acts on the part of the 
defendant, they would only be admissible if they 
were for the purpose of showing bias and prejudice 
on the part of this witness, whom they have called 
—and therefore they would be impeaching hin. 
The rule is too well known that one can not im- 
peach their own witness unless they are taken by 
surprise by his testimony, m2 which case they can 
show prior contradictory statements. There has 
been no showing of prior contradictory statements, 
and if there were, they could not impeach his testi- 
mony by this type of showing. They would have to 
show prior contradictory statements as to the ac- 
counting evidence which he has given here. The 
testimony is clearly inadmissible. It has nothing 
whatever to do with the facts of the case, although 
counsel has seen fit throughout the trial to make 
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insinuations concerning it. Your Honor having 
ruled on the matter, and I hope that your Honor 
will again rule that the evidence is clearly imad- 
missible, 1 think counsel should be admonished 
from attempting time and again in the presence of 
the jury to interject such an issue here. 

The Court: Well, I want him to have a whole 
record on that. 

Mr. Campbell: J understand, your Honor. 

The Court: So for the purpose of this hearing, 
the Court is now prepared to rule, and for the 
purpose of the record, so that you will have a 
record, I will sustain the objection. 

Mr. Crittenden: I take it by your Honor’s rul- 
ing, so that I may be bound thereby, that any fur- 
ther inquiry as to the manner or nature or char- 
acter of conducting this investigation is not ad- 
missible and would not be proper for me to go 
into that on the examination? 

Mr. Campbell: We don’t ask for such a ruling. 

The Court: No, I can’t anticipate what you are 
thinking about or what you have in your mind. 
We will have to proceed orderly in accordance with 
the rules. 

Mr. Crittenden: Well, the point is this: Your 
Honor has heard the testimony in the prior case 
where I put on both, with the three witnesses as 
to how this investigation was conducted, and the 
statements of the investigator in the Court as to 
his investigation. I have the best of intentions of 
putting on and giving the jury the facts of the 
ease, which are material to show how this ma- 
terial was conducted. 
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The Court: Well, I suppose if there were any 
eriticism at all, it should be directed at the Court. 
I allowed, as I try to allow in every case, wide 
latitude; and I am free to say that I went beyond 
any reasonable bounds when I permitted you to do 
that. There is nothing unusual about that, for I 
do it repeatedly. You will have a full opportunity 
to be heard when we are through with this record. 

Mr. Crittenden: Yes, but if your Honor— 

The Court: I shall bind you to nothing. We 
have to confine ourselves to the rules. 

Mr. Crittenden: Well, if your Honor takes the 
position that these matters which I put on at length 
in the last trial are not admissible, I don’t want 
to go into the questioning and presenting of the 
witnesses and interrogating them on the stand. And 
on the other hand,— 

The Court: I don’t think that any of these 
visits to the apartment with the hope of renting 
an apartment have any relation at all to the issues 
involved in this ease. 

Mr. Crittenden: Well, if your Honor’s ruling 
on the question— 

The Court: Is that sufficient record for you? 

Mr. Crittenden: That is sufficient. 

The Court: Very well. 

Mr. Crittenden: Now, it is— 

The Court: It is now time for adjournment. 

Mr. Crittenden: May I have some kind of an 
order to be able to examine the records of Mr. 
Krause from which he testified ? 

The Court: My experience here has been, for 
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some period of time, that you would have no diffi- 
culty in getting any information you wish from 
the Government, for I have never knowingly known 
of any case where they didn’t give any information 
within any reasonable bounds with relation to what 
they have. I trust that is true here. I have no 
reason to believe it is not true. 

Mr. Crittenden: Your Honor, it is not true in 
this case. Pa 

The Court: Well, you will have to point out 
what you wish. 

Myr. Crittenden: I wish to have the statement 
of the work sheets which show the disallowed items, 
those which were not given as a deduction to which 
Mr. Krause testified he had marked in his work 
sheets; and I also want to find out the papers and 
sheets on which he computed this far greater sum 
than Mr. Tormey. 

The Court: We are concerned here with the 
ultimate fact, whatever it might be. 

Mv. Crittenden: I want those— 

The Court: If we went into every work shect 
making up these various accounts, why, I am afraid 
this jury would be quite uneasy about it. It would 
take weeks. I don’t see how it could be done. 

My. Crittenden: It is obvious that this man’s 
testimony, Mr. Krause’s testimony, is wrong. It 
is wrong even by his own assistant’s account as to 
the gross receipts. And the method of account- 
ing that was used was pointed out by this account- 
ant to be probably subject to overstatement. 

The Court: Well, I can’t stop you from think- 
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ing. You can think as you please, and I am not 
going to interfere with you. But I will give you 
a record on anything you want here and there is 
now nothing before this Court. So we will now 
conclude for the day. 
(Thereupon an adjournment was taken un- 
til tomorrow, Thursday, April 1, 1948, at 10:00 
o’clock a.m.) 
* * * * _Tormey—(Tyr. page 598) 

Mr. Crittenden: Q. I will have to take it in this 
way. I will have to take each of these items and 
have you show me where you entered them in the 
book. For instance, that music, 15 cents, wnder the 
February miscellaneous column, will you show me 
where that is. 

A. JT ean doit. It might take me some time to 
find it. 

Mr. Crittenden: I will state to the Court, to 
save time on this, that we have gone over these 
things and he did carry them by month. 

Mr. Campbell: I suggest counsel ask the direct 
question, if the Court please. This man here is 
his witness and not subject to cross examination 
by counsel. 

Mr. Crittenden: He is slightly hostile when he 
answers differently than he did before. 

Mr. Campbell: I object to that and ask the 
Court to instruct the jury to disregard it. 

The Court: It may go out and the jury is in- 
structed to disregard it. 

What 15 cent item do you have in mind? What 
is the importance of it? 
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Mr. Crittenden: I want to show, your Honor, 
in these columns as he took them off he took them 
off as totals, and we can’t reeoncile them as to the 
figures at all. 

Mr. Campbell: Objected to as an attempt to 
impeach his own witness. 

Mr. Crittenden: TI want to show the type of 
computation that the Government has made. 

Mr. Campbell: These are computations, if the 
Court please, that are now being advanced by the 
defendant as being the correct computations. 

Mr. Crittenden: I am not advancing them as the 
correct computations. I am trying to show just 
what the Government acted on, the basis of their 
report. 

Mr. Campbell: Counsel has seen fit to make 
this man his own witness and TI submit he is bound 
by his testimony. 

Mr. Crittenden: I had to because you failed to 
eall him. You had him on the stand at the last 
trial. 

The Court: We will get through with this 15 
cent item and then the Court will be prepared to 
rule. 

Mr. Crittenden: Very well. 

The Witness: The item of 15 cents to which Mr. 
Crittenden has directed my attention appears in 
the defendant’s book in column 10 labeled ‘‘Miscel- 
laneous,’’ bearing a total of $13.95 for the entire 
column. The addition of this column was corrected 
to a total of $13.98 and allowed in my audit as gen- 
eral expense. 
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Q. Will you show me where that item of 15 
cents is entered in your book? 

A. Yes, I just testified it was allowed as gen- 
eral expense, the total amount of $13.98. 

Mr. Crittenden: The witness is pointing to a 
line of a total of $13.98 on his work sheet. 

Q. There is no breakdown, then, on these vari- 
ous items, is there? 

A. Yes, it is identified on my work sheets as 
appearing in Taxpayer’s miscellaneous column 10 
of the photostat. 

Q. Let us take the month of March. We will 
take the first item up here, Bosserman filing income 
papers, $45. Will you find that for me? 

Mr. Campbell: Objected to, if the Court please, 
as immaterial, incompetent, and an attempt to 
impeach his own witness. 

The Court: The objection is sustained. 

Mr. Crittenden: May I have him show me where 
the item of paper for door, $1.36 is? 

Mr. Campbell: Objected to as incompetent and 
an attempt to impeach his own witness. 

The Court: Let him show it if there is any 
question about it at all. 

Mr. Crittenden: Q. It says “‘paper for door, 
March 2, $1.36.”’ 

A. The item labeled ‘‘paper for door’ 
amount of $1.36, appearing in column 10 of the 
taxpayer’s record for the month of March 1948, 
appears in a column which I have correctly totaled 
to the sum of $331.76 and is charged as personal 
drawings of the taxpayer, every item in that ac- 
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count, for the purpose of my audit having been con- 
sidered a non-deductible expense. 

Q. You retotaled these to $331? 

A. That is the figure which I entered in my 
work sheet. 

* * * *__Tormey—(Tr. page 605) 

Q. Supposing I add these together and see what 
they come out to. 

Mr. Campbell: Objected to as an attempt to 
impeach his own witness and certainly developing 
no issue with respect to this case. 

The Court: The objection is sustained. 

Mr. Crittenden: Your Honor, the mathematics 
in this case will show that there has been terrible 
mistakes in mathematics, and the basis of the Gov- 
ernment’s case— 

Q. The ‘‘paper for door, $1.36’’ is included, 
aecording to your testimony, in the total of $331.76? 

Mr. Campbell: Objected to as an attempt to 
impeach his own witness. 

The Court: The objection is sustained. 

Mr. Crittenden: I want to show the type and 
nature of the Government’s computations on which 
they have based their case. $346.30 is the total of 
this column and I want to show the arithmetic is 
entirely wrong, that the man has taken totals and 
has not used them properly. 

Mr. Campbell: I ask that that be stricken. 

The Court: Let the remarks of counsel go out 
and let the jury disregard them for any purpose 
in this case. We will proceed with this case. 

Mr. Crittenden: Q. May I have that arithmetic 
total? You are an accountant, aren’t you? 
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A. J have so qualified. 

Q. Will you give the arithmetic total of these 
figures in this column 10 of March 1943? 

The Court: Have you got them? 

A. No, I don’t have them. 

Mr. Campbell: Objected to. 

The Court: In any event, he hasn’t got them. 

Mr. Crittenden: We can get them. It is a sim- 
ple arithmetic problem. 

The Court: Take that book down and proceed 
with this case. Now, I warn you, so you won’t be 
taken by surprise. You obey the order of the Court. 

Mr. Crittenden: I have always obeyed the order 
of the Court. 

The Court: I will see to it that you do. I only 
say that kindly to you at this time. It has never 
at any time become necessary for this Court to 
punish anybody because they did not obey the 
Court. I have a duty here. There is a jury sitting 
in this box, and I want your client and everyone 
else who is charged with an offense coming into 
this court, to have a full opportunity to present 
their matters to the jury, but they must do it within 
the rules, and you are familiar with the rules. 

Mi. Crittenden: Yes, your Honor. 

The Court: Now, you proceed, and that will be 
sufficient for all purposes of this case. You now pro- 
ceed legally. 

Mr. Crittenden: Q. May I have the items of 
January 1943 that are shown in this column No. 
10? Show me where they are entered in your work 
sheet. 
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Mr. Campbell: Objected to as immaterial. 

The Court: The objection will be sustained. 

Mr. Crittenden: @. May I have the item of 
‘*Wix chair and globes, $3.30,’’ appearing on Janu- 
arv 9, 1943. 

Mr. Campbell: Objected to as incompetent. 

The Court: The objection is sustained. 

Mr. Crittenden: Will you show me where you 
have entered and how you have carried the item of 
$15 under miscellaneous on the 15th day of Janu- 
ary 1943 that is marked ‘‘Mops, brooms, paints, 
et cetera.”’ 

Mr. Campbell: Same objection; further, that is 
an attempt to impeach his own witness. 

The Court: Same ruling. The objection will be 
sustained. 

fr. Crittenden: May I have the record show 
I am looking for a particular item appearing on 
the black book, the book of account. 
* * * *_Tormey—(Tr. page 621) 

Q. Now, if all the disbursements in the black 
book were added together, what more would you 
have to add to it to arrive at the sum of $15,971.07 ? 

A. Now, you are restricting your question to the 
black book, and my answer is, I don’t know. 

Q. Did you get any data for the year 1942 other 
—I am referring to July 16 until the end of the 
year. Did you get any data outside of that black 
book, as items paid by cash? A. Yes. 

Q. What were they? 

A. Qh, items paid to Brady’s Jewelry Company. 

Q. In 1942 I am referring to. 
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A. Qh, no, I can’t answer that question anyway, 
because I didn’t make any effort to secure any out- 
side payments other than the books, the checks 
and known records with her suppliers. We made 
contra audits, I mean audits of the contra accounts 
with all her liquor supplies and Lachman Bros. 
Furniture and everybody, we know she had done 
business with. And those, Mr. Hyman, those records 
were all that I made any endeavor to use. I realize 
she spends out large sums for her personal use and 
living expenses, but they did not enter into these 
calculations. 

Q. J am trying to find out how I would arrive 
at this sum of total items if I used the evidence 
that is before this court in the black book, of the 
checks and the answer is I could not do it. Is that 
correct ? 

A. No, the answer is not that. 

Mr. Campbell: Just a minute. I am going to 
object to that question because he limits it to cer- 
tain exhibits, and then he says the evidence before 
this court. There is other evidence before this 
court which these men have testified to that they 
took into consideration. I suggest that the question 
is misleading for that reason. 

The Court: The objection will be sustained. 

* * * *__Normey—(Tr. page 640) 

Mi. Crittenden: I have a question or two. I 
want to state to the Court before I start in that I 
am greatly surprised in this: At the time we asked 
for a bill of particulars, particularly on September 
2, 1947— 
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The Court: Just a moment. You proceed with 
this witness. I am not concerned with what you 
have in mind. This witness is on the stand. Ex- 
amine this witness and proceed to do it now. 

Redirect Examination 

Mr. Crittenden: Q. Mr. Tormey, you say the 
ordinary audit requires external verification in 
addition to the books and records? 

A. Wherever it is possible, yes. 

Q. You go out and make an independent investi- _ 
gation ? 

A. It is left to the judgment of the investigat- 
ing officers. 

Q. You go out and make independent investi- 
gations ? 

A. Oh, yes, we check bank accounts, we check 
the accounts of vendors or wholesalers or depart- 
ment stores. That is customary procedure. 

* * * * Alberta Beall—(Tr. page 650) 

Q. I point out Mr. Tormey sitting in the back 
section over there. Do you know him? 

A. Yes, I have waited on him at one time. 

Q. In 1946 can you give the date when you saw 
him, waited on him? 

A. JI can’t give the date. I don’t remember the 
date. 

Q. The approximate time. Can you give me the 
month ? 

A. I don’t know what month it was in. It was 
on Friday, Saturday or Sunday because those were 
the only three days I worked. 

Q. Do you remember an evening when he came 
in the bar? 
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Mr. Campbell: Objected to as incompetent, ir- 
rellevant and immaterial and remote, and has noth- 
ing whatsoever to do with the issues of this case. 

The Court: The objection is sustained. 

Mr. Crittenden: Q. Referring to a time when 
he and the defendant met at the bar, do you remem- 
ber an instance when that was? 

Mr. Campbell: Just a minute. That is objected 
to as incompetent, irrelevant and immaterial. 

The Court: The objection is sustained. 

Mr. Crittenden: Your Honor, J am seeking to 
go into the line of questioning I went into in the 
former testimony of this witness in the former trial 
of the case. If your Honor wants to rule on that, 
that that is not competent— 

The Court: The Court has already ruled. The 
record is here. Proceed with this witness. 

Mr. Crittenden: Q. Did you hear anything 
that Mr. Tormey said to the defendant that night 
when he came in the bar? 

Mr. Campbell: Objected to as immaterial, ir- 
relevant and incompetent. 

The Court: The objection is sustained. 

My. Crittenden: @. What was the first thing 
Mr. Tormey said that night? 

Mr. Campbell: Same objection. 

The Court: Same ruling. 

Mia. Crittenden: Q. Where did he sit? 

A. Second— 

Mix. Campbell: Same objection. 

The Court: What was that? 

A. He sat in the second booth. 
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* * * *__(Ty, page 652) 

Mr. Campbell: I had interposed an objection at 
that point. I ask that the answer be stricken. 

The Court: The objection is sustained. Let the 
answer go out. It will be disregarded. 

Mr. Campbell: And I object on the ground it is 
incompetent and irrelevant. 

Mr. Crittenden: Q. What, if anything, did Mr. 
Tormey say to you at that time? 

Mr. Campbell: Same objection. 

The Court: The objection is sustained. 

Mr. Crittenden: @. Did the defendant, Mrs. 
O’Connor, buy or order any drinks at that time? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection sustained. 

* * * *__(Tr. page 653) 

Mr. Crittenden: Q. Which season? Was it 
spring, winter, summer or fall? 

Mr. Campbell: I think that is immaterial. If 
the conversation took place in 1946, it is remote to 
any event that has been committed here. 

The Court: I sustain the objection to this line 
of testimony. 

Mr. Crittenden: If your Honor is ruling we 
can’t go into that— 

The Court: The Court has ruled. You have a 
record here sufficient for all purposes. 

Mr. Crittenden: Q. Did Mr. Tormey make any 
statements at the time to which you are testifying? 

Mr. Campbell: Objected to, if the Court please, 
and to further questions along this line, it having 
been demonstrated the conversation, if any, was in 
1946. 
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The Court: The objection is sustained. 
Mr. Crittenden: That is all. 
* * * *__Tormey—(Tr. page 638) 
Cross Examination 

Mr. Campbell: Q. Mr. Tormey, on direct ex- 
amination you stated that your audit was made in 
conformity with the general Bureau of Internal 
Revenue audit. What did you mean by that? 

A. That is so far as possible we would substan- 
tiate all income and all expenses and allow such 
matters as are provided by law to be allowed. 

* * * *_(Tr. page 646) 

Mr. Crittenden: If your Honor please, I want 
it to appear that we made a motion for a bill of 
particulars and it has just come to my knowledge, 
despite the testimony of Mr. Siegel, Richard Siegel 
on September 2, 1947, on the motion for a bill of 
particulars, that the entire case was restricted to 
and was based upon the books of account of the 
defendant, the testimony now shows that not only 
was it not restricted to that but it is a general prac- 
tice of the Intelligence Unit to go outside and make 
independent investigations, which if they believe 
is substantiated by proper evidence, they take and 
we do not and have not been able to determine or 
had before us for the preparation of this case any 
of this evidence which the Government has shown 
in their testimony, or at least the Government wit- 
ness has shown in his testimony—we called him 
here—are matters not in the defendant’s records 
or matters of independent investigation being used 
in the determination of these amounts. I will state 
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to your Honor it is a great surprise to me, and I 
have proceeded in this trial with the assumption 
that these computations were based solely unbon 
the books of the defendant and the statements of 
the taxpayer and not upon additional investiga- 
tions which we have no knowledge of, and I have 
asked to see these accounts of the Government, and 
I am sure if we go into that now, from the state- 
ment of this witness we would undoubtedly find 
where there is other or additional matter which is 
the result of this investigation to which has been 
testified. 

Mr. Campbell: If the Court please, this is a 
rather late date for counsel to claim surprise after 
he has gone through the original case. As to his 
assertion, I was not present at the time he refers 
to when the request for a bill of particulars was 
made. However, this witness, for example, has 
testified his audit was based on these books and 
records and her statement of discrepancies, that he 
attempted to substantiate the matters made in her 
record and then submitted those things to her, 
where he thought there was a discrepancy between 
the books and records and she then signed the 
statement. We have been through all the evidence 
in this case. I have seen nothing which has taken 
counsel by surprise. He has indicated by his ques- 
tions here that he is thoroughly familiar with the 
Government’s case, and so I respectfully submit 
that the motion should be denied. 

The Court: Denied. 
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* * * *_Mrys. O’Connor—(Tr. page 724) 

. Now, did you have oceasion to do any enter- 
taining for various people or customers in the bar? 

A. Yes, I always entertain. The only time I 
got a chance to entertain, because we were always 
working, was after we closed at night. 

Mr. Campbell: If the Court please, I do not 
believe there is any issue as to entertainment. Mr. 
Krause stated that anything listed as entertainment 
in the book, he allowed in his schedule here. 

Mr. Crittenden: I don’t think that that is the 
fact, that they are all allowed. I think I have got 
to go in here and show the financial transaction. I 
have asked Mr. Campbell for the exact figures on 
these, which were allowed, and disallowed. 

The Court: I have repeatedly instructed the 
jury to disregard any statements made by counsel 
on either side. It is not evidence and has no place 
in this case. Let us proceed with this ease. 

* * * *_Mrs. O’Connor—(Tr. page 755) 

@. When did you start paying her the $30 a 
week ? 

A. T gave her $30 a week when she was here. 
My sister helped me wonderfully in the club up 
there at 581. 

@. What did she do in the club? What were 
her duties? 

A. She was all around. She spent 75 per cent 
of her time downstairs. 

Q. What did she do downstairs? 

A. She would make up things. 

The Court: We are not concerned with what 
she did. 
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Mr. Crittenden: I want to show the services she 
performed. 

The Court: If she performed services and got 
paid for them, we are concerned with what she was 
paid. 

Mr. Crittenden: What did she do that she was 
paid this $30 for? 

A. She made up syrups, she cleaned the back 
bar, she would help me at night. 

The Court: What relation has that, the nature 
of her work? 

Mr. Crittenden: There are a lot of expenses 
like, for instance, the traveling expenses of the 
sister— 

Mr. Campbell: There is no issue of that, if the 
Court please. We have allowed the traveling ex- 
penses. We have allowed the sister’s salary. We 
are going into matters on which there is no dispute. 

Mr. Crittenden: Your Honor, I have no way of 
knowing that. I have asked for an opportunity to 
see those papers and it has been denied me con- 
sistently. I have seen them for just one recess on, 
T think, one day. 

The Court: You only have to see it once. 

Mr. Crittenden: I haven’t had much time over 
Tih: 

Mr. Campbell: During the course of the other 
trial, we spent two days with counsel going over 
these matters. Counsel has had a full right of 
cross examination not only of Mr. Krause, who 
made those, but he put Mr. Tormey on the stand, 
and went into a number of these items and deter- 
mined whether they were allowed or not. 
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The Court: The court has not concluded the eal- 
endar. There are other matters on the calendar. 
I will excuse the jury at this time for a recess. 

* * * *_Mrs. O’Connor—(Tr. page 761) 

Q. The time you separated from your husband 
in July of 1943. 

A. I just had the ear, and I had my business. 

Q@. And you had some money in the bank? 

A. And some money, whatever was in there, ves, 


Q. Did you owe some current bills at the time? 

A. I always owe bills. 

Q. Approximately how much did you owe at 
the time, will you state that? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection will be sustained. 

Mr. Crittenden: I want to show that the alle- 
gations of the community property are— 

The Court: The objection is sustained. Now 
you may proceed. 

Mr. Crittenden: Q. When you filed your action 
for divorce, who did you employ for your counsel ? 

A. Mr. Hyman. 

Q. Did you discuss the allegations of community 
property with him at the time? 

Mr. Campbell: Objected to as immaterial and 
incompetent. 

The Court: Objection sustained. 

Mr. Crittenden: Q. Mr. Hyman advised you as 
to the community property allegations in the di- 
vorce complaint? 

Mr. Campbell: Objected to as immaterial and 
incompetent. 
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The Court: The objection is sustained. 

Mr. Crittenden: Q. Did Mr. Hyman advise you 
the effect of a default on any allegations in the 
complaint, or not? 

Mr. Campbell: Objected to as immaterial and 
incompetent. 

The Court: The objection is sustained. 

Mr. Crittenden: Q. Did Mr. Hyman advise 
you of the effect of alleging community property 
if there was default taken or a non-contested mat- 
ter of this sort, this divorce? 

Mr. Campbell: Objected to as immaterial and 
incompetent. 

The Court: The objection is sustained. 

Mr. Crittenden: Q. Did Mr. Hyman advise 
vou as to the effect of the allegations that there 
were community property in the divorce complaint 
if it were contested ? 

Mr. Campbell: The same objection, and JT ask 
that the Court instruct counsel to desist from this 
line. The objections having been theretofore sus- 
tained. 

The Court: The objection is sustained. 

Mr. Crittenden: Do I understand from your 
Honor that I should not ask any further questions 
on this? If not, I am not going to waste time 
here. 

The Court: The Court has ruled. 

* * * *_Mrs. O’Connor—(Tr. page 811) 

Q. Now, do you know Mr. Tormey sitting back 
there ? A. Yes, I do. 

Q. Referring to an evening about 9:30 or 10:00 
o’cloek— 
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Mr. Campbell: I can’t hear you. 

Mr. Crittenden: Q. Referring to an evening at 
9:30 or 10:00 o’clock— 

Mr. Campbell: May we have the year? 

Mr. Crittenden: I am going to try to find that 
from her. 

Q. Do you remember that he came to your bar 
about 9:30 or 10:00 o’clock one night? 

A. Yes, it was in the spring. It was either in 
February or March of 1946. 

Q. When was your attention first called to him? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection sustained. 

Mr. Crittenden: @. Did you have occasion to 
talk to him that evening? 

Mr. Campbell: Objected to as immaterial. 

The Court: 1946? 

Mr. Campbell: Yes, your Honor, that is what 
she stated. 

Mr. Crittenden: This is in the course of the 
investigation. 

The Court: 1946? Objection sustained. 

Mr. Crittenden: Q. What time did he leave 
that particular evening? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection sustained. 

Mr. Crittenden: @. What parties were present 
at the time he left? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection sustained. 

Mr. Crittenden: What statements did he make 
to you at the time he left? 


Umted States of America 89 


Mr. Campbell: Objected to as immaterial. 

The Court: Objection sustained. Now you have 
a record on that line of testimony. 

Mr. Crittenden: Q. Now, could you give me 
the date when you came to the bar and found Mr. 
O’Connor and Mr. Tormey there? 

Mr. Campbell: The date? 

Mr. Crittenden: Just the date. 

The Witness: The date? 

Mr. Crittenden: Q. Yes. 

A. It was after the first meeting, because my 
husband, My. O’Connor at the time was with me 
and that was the first time— 

Mr. Campbell: Can we have the year, Mr. Crit- 
tenden ? 

Mr. Crittenden: @. What was the approxi- 
mate date, the year and month? 

A. It was in 1945. Oh. I am not quite sure. 
It was after I met him. It had to be after we met 
him up there. 

Q@. November or December. 

A. Oh, it was in the fall, I believe, of 1945. It 
was after we met Mr. Tormey. He was not on the 
first meeting. It was after I had gotten down to 
the new place and I didn’t move there until Sep- 
tember 1945, and that is when he was down at the 
bar in the afternoon. 

Q@. When you came up to him? 

A. And we took him home. 

Mr. Campbell: I ask that that last be stricken. 

The Court: It may go out. 

Mr. Crittenden: Q. At that time, what was 
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Mr. O’Connor and Mr. Tormey discussing when 
you came up there? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection is sustained. 

Mr. Crittenden: Q. What, if anything, did you 
do after that? 

Mr. Campbell: Same objection. 

The Court: The objection is sustained. 

Mr. Crittenden: @. What was said subse- 
quently after you left the bar by Mr. Tormey? 

Mr. Campbell: Same objection. 

The Court: Same ruling. 

Mr. Crittenden: @. What time did you leave 
Mr. Tormey that evening? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection sustained. 

Mr. Crittenden: Q. Now, there was a subse- 
quent time that you saw Mr. Tormey down at your 
bar after that, wasn’t there? A. Yes, sir. 

Q. What was the date of that? 

A. He was there at night. 

Q. No, I mean in the afternoon. 

A. In the afternoon he called up for an apart- 
ment— 

Mr. Campbell: I ask that that be stricken. She 
is asked for a date. 

The Court: Let it go out and the jury wil! dis- 
regard it. 

Mr. Crittenden: Q. I want to know the date 
of that incident. 

A. It was three days after he was there at night, 
and that was in February or March of 1946. It 
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was within the week, because he asked me for an 
apartment that night. 

Mr. Crittenden: No, just a moment. 

Mr. Campbell: I ask that that again be stricken, 
if the Court please. 

The Court: Let it go out and let the jury dis- 
regard it for any purpose in this case. 

Mr. Crittenden: Q. At the time he came who 
was with him? 

Mr. Campbell: Objected to as immaterial. 

The Court: Objection sustained. 

Mr. Crittenden: Q. What was said by the vari- 
ous parties, Mr. Tormey and the other person? 

Mr. Campbell: Objected as immaterial and in- 
competent. 

The Court: Objection sustained. 

Mr. Crittenden: Q. How soon did they leave 
after they first came? 

Mr. Campbell: Same objection. 

The Court: Objection sustained. 

Mr. Crittenden: Q. And which way did they 
go? 

Mr. Campbell: Objected to as immaterial. 

The Court: You desist in your further examina- 
tion of that character. 
* * * *_Mrs. O’Connor—(Tr. page 819) 

Q. And how did you have, how did you make 
the inventory, did you make these yourself? 

Mr. Campbell: Objected to as immaterial. 

The Court: The objection is sustained. 

Mr. Crittenden: All right. 

Q. Now, the bar and the bar fixtures, did you 
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use any of those after the time you moved when 
the license expired? 

Mr. Campbell: Objected to as immaterial. 

A. No, sir. 

The Court: The objection is sustained. 


** * * _Mrs. O’Connor—(Tr. page 828) 
Cross Examination 
By Mr. Campbell: 


Q. I ask you if those were your initials. 

A. Those are my initials, but I didn’t say it 
that way. ; 

Mr. Crittenden: If your Honor please, I think 
we are wasting a lot of time. It wouldn’t make one 
bit of difference if— 

The Court: There is nothing before the court. 

Mr. Campbell: Q. Now, Mrs. O’Connor— 

Mr. Crittenden: I will object to any further 
discussion on this subject, because it wouldn’t make 
any difference whether it was a gambling loss or 
not, it would be deductible. 

The Court: Overruled. Proceed in this ease. 

* * * * Mrs. O’Connor—(Tr. page 839) 

Q. Five cases Y.P.M. whisky? 

A. Yes, that is bar. That is old stock. The 
Schenley is all right. 

Mr. Campbell: I will read this off if I may: 

‘$15, cases Calvert’s, 7 cases Rewco Rye, 6 cases 
Belle of Scotland Scotch, 244 cases— 

Just don’t interrupt, Mrs. O’Connor, I will read 
this in a hurry. ‘244 cases mixed call Scotch, 30 
cases mixed rums, 15 cases S&J brandy, 15 cases 
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California brandy, 8 eases mixed vermouth, 5 cases 
mixed cocktails, 10 cases assorted gin, 2 cases sloe 
ein, 10 cases assorted wines, 1 case ereme de menthe, 
five cases tequilla, 50 cases assorted beers, one case 
of vodka, 6 bottles Rock ’n Rye, 2 bottles, Coin- 
treau, 1 bottle of creme de cacao, 6 bottles of cor- 
dials—2 apricot, 2 blackberry, 2 cherry—3 cases of 
champagne, pints.”’ 

That is all. 

** * *_(Tr. page 840) 
Redirect Examination 

Mr. Crittenden: Q. Reference has been made 
to YPM Whisky. What type of whisky is that? 

A. It was whisky, but it was stuff that had been 
standing there and finally I gave it away. It was 
old stuff but I didn’t even know—the bottles were 
all covered with cobwebs and things. 

Q. Did you sell it to your customers at the bar? 

A. I never opened it at all. It was on the 
premises and I just wrote it down there, or he 
wrote it down. I didn’t make up that report. 

Q. Rewco Rye? A. Rico Rye. 

Mr. Campbell: I am going to object to the ma- 
teriality of the quality of the whisky. The pur- 
chase price and the fact that she had it after having 
purchased it is the important thing, if the Court 
please. I object to the question. 

The Court: The objection is sustained. 

Mr. Crittenden: Q. Could you sell any of this 
brandy over the bar? A. No. 

Mr. Campbell: That is objected to as imma- 


terial. 
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The Court: The objection is sustained. 

Mr. Crittenden: Q. Did you have calls for any 
of these cordials ? 

Mr. Campbell: Objected to as immaterial. 

The Court: The objection is sustained. 


DEFENDANT’S PROPOSED INSTRUCTIONS 
Instruction No. 1 


Rents from real property of a taxpayer, which 
are collected by a mortgagee under an assignment 
of the rents by the mortgagor to the mortgagee, and 
such rents are applied upon the debt secured by 
the mortgage, which debt is not a personal liability 
of the mortgagor enforceable in an action upon 
the debt, is not income taxable to the taxpayer 
mortgagor. 


Hilpert v. Commissioner, 5 Cir. 151 F. 2d. 929. 
Hadley Falls Trust Co. v. U.S., 22 Fed. Supp. 
346. 


Instruction No. 2 


Under California Law, a purchase money mort- 
gage for the purchase of real property is not an 
obligation between the mortgagor and the mort- 
gagee upon which an action at law may be brought 
for the debt for personal liability of the mortgagor, 
and there is no deficiency judgment possible upon 
such a purchase money obligation, but the mort- 
gagee may look to his security only and not to any 
legally enforceable obligation against the mort- 


gagor. 
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Instruction No. 3 


If you find from the evidence that the defendant 
owned income real property subject to a purchase 
money mortgage under the Laws of California, and 
the defendant assigned the rents and income of the 
said property to the mortgagee to collect such 
rents and income and apply the same upon the 
purchase money mortgage, and such mortgagee did 
collect such rents and income and apply the same 
upon the said mortgage obligations, you cannot con- 
sider any of such money so received and applied 
by the mortgagee, as income of the defendant for 
the purposes of income taxation. 


Hilpert v. Comm’r., 5 Cir. 151 Fed. 2d. 929. 
Hadley Falls Trust Co. vs. U.S., 22 F. Supp. 
346. 


CCP 580b. 
Stockton Sav. & Loan Bank v. Massanet, 18 


Cal. 2d. 200, 114 P2d. 592. 


Instruction No. 4 


In any proceeding before a court of the United 
States where the genuineness of the handwriting of 
any person may be involved, any admitted or 
proved handwriting of such person shall be com- 
petent evidence as a basis for comparison by wit- 
nesses, or by the jury to prove or disprove such 


genuineness. 


28 USCA 638. 


96 Catherine O’Connor vs. 
Instruction No. 5 


On the ‘‘cash basis’? of accounting, a taxpayer 
reports aS income money when it is received irre- 
spective of when it is otherwise due or earned, and 
expenses and disbursements are taken in the ac- 
counting period when paid irrespective of the date 
when the obligations, expense or disbursement was 
incurred, payable or due. Ordinarily inventories 
of a taxpayer are no part of the cash basis of ac- 
counting, but are under the ‘“‘hybred’’ system of 
accounting. In the absence of a specific request of 
the Commissioner of Internal Revenue for a tax- 
payer to change to or adopt a specific system of 
accounting, the taxpayer is free to adopt and use 
any system of accounting that fairly and truly re- 
flects his or her income. The law does not impose 
upon a taxpayer any specific or particular type of 
system of accounting not that the taxpayer keep 
his or her books in any particular manner, so long 
as it fairly represents his or her income. 


The Tax Magazine (CCH) Dept. 47 Account- 
ing Methods for Income Tax Purposes By 
Wm. Margalies, Page 816. 


Instruction No. 6 


Gross receipts of the defendant’s business in any 
accounting period are not of themselves taxable 
income. It is taxable income that is the condition 
precedent the prosecution must prove by evidence 
beyond a reasonable doubt, for one cannot attempt 
to evade or defraud a tax one does not owe or that 
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is not raised and imposed by a Federal Statute. 
Gross receipts are but one item going to make up 
taxable income, for all business transactions are not 
profitable nor do they always result in taxable 
income. 


Instruction No. 7 


Honest or bona fide belief of the defendant at the 
time of making her tax returns involved in the 
indictment that certain items of income were not 
taxable income or mistaken concepts of law or of 
accounting or of taxation, however erroneous and 
however improbable, is a complete defense and 
negatives the specific wrongful intent required as 
an element of the offense of which the defendant 
stands charged. The offense requires a specific 
wrongful intent to defraud, that is actual knowl- 
edge of the existence of the obligations and duty 
and the wrongful intent to evade it. 


Hargrove vs. U.S., 67 Fed. 2d. 820. 


Instruction No. 8 


Ordinarily one is presumed to know the law. 
However, under the offense of which defendant 
stands indicted, that presumption that one knows 
the law does not obtain. Under that offense a ma- 
terial element of the offense is that the defendant 
at the time she is alleged to have done the act knew 
the existence of the law and did an affirmative 
wrongful act knowing it was a violation of that 
specific law, and that the specific affirmative act so 
done is the act specified in the count of the indict- 
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ment. Thus ignorance of the law negatives the spe- 
cific wrongful intent which is a necessary element 
of the offense. So also is lack of knowledge of the 
requirement to include taxable income, if any, not 
included in the return, sufficient to negative the 
specific wrongful intent which is a necessary ele- 
ment of the offense. 


Hargrove v. U.S., 67 Fed. 2d. 820 5 Cir. 


Instruction No. 9 


A taxpayer is not guilty of a felony within the 
provisions of Section 145b because the taxpayer 
has a mistaken concept of what is or is not report- 
able income under the Income Tax Law, or because 
the taxpayer has a mistaken concept as to what is 
or is not an allowable deduction under the Income 
Tax Law, nor because the taxpayer has a mistaken 
concept of the Income T'ax law, however erroneous 
and however improbable, nor because the taxpayer 
forgets certain income at the time of making and 
filing of the income tax return. 


Hargrove v. U.S., 67 Fed. 2d. 520 5 Cir. 


Instruction No. 10 


The doctrine of respondeat superior, that an em- 
ployer or master is responsible for the acts of his 
or her employee or servant has no appleation in 
the criminal law. One may be criminally lable 
only in case he does that which the law denounces. 
Criminal intent cannot be imputed to a person 
through an agent, without the principal’s direct 
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participation. To be guilty of this intent there 
must be command, direction or consent by the prin- 
cipal to the doing of the very act. 


People v. Armentrout, 118 Cal. App. 761 1 
P2d. 556. 


Paschen v. U.S., 70 Fed. 2d. 491. 
Mobile v. U.S., 3 Cir. 284 Fed. 253. 


Instruction No. 11 


If you find from the evidence that the acts, if 
any, of an attempt to evade or defeat the personal 
income tax were acts of an accountant, agent, serv- 
ant or employee of the defendant, you must return 
your verdict for the defendant, for she cannot be 
held criminally responsible for acts of her account- 
ant, agent, servant or employee unless those acts 
were done by her positive command, direction or 
eonsent. This positive command, direction or con- 
sent of the defendant, if any, cannot be presumed, 
but must be proved by competent evidence adduced 
at the trial that strikes convictions in your mind 
beyond a reasonable doubt and to a moral certainty. 


Instruction No. 12 


A taxpayer is not criminally responsible for cleri- 
eal errors of his or her employees, agents, servant 
or accountant in making a tax return. 


Cooper v. U.S., 9 Fed. 2d. 216 8 Cir. 
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Instruction No. 13 


One may be criminally liable only in case he or 
she does that which the law denounces. One is not 
hable criminally for acts of one’s servants, em- 
ployees, agents or account in which one does not 
command, direct or consent to such acts by one’s 
positive acts with the intention of knowingly doing 
that which the law denounces, knowing at the time 
it is denounced by the law. 


Instruction No. 14 


You cannot find the defendant guilty of the 
offenses charged in the indictment if you find she 
only wilfully failed to make a return ineluding 
all of her income, and wilfully failed to pay all the 
tax on that income. 


Spies v. U.S., 317 U.S. 492, 87L.Ed. 418. 


Instruction No. 16 


Money or property received by a wife from her 
spouse or from the community property of the 
spouse upon a separation or divorce of the spouses 
is not income to the wife. This is true whether it 
be by express agreement or by judgment of the 
Court in awarding community property upon a 
divorce decree. 


Instruction No. 17 


Under the California Community Property Law, 
the respective interests of the husband and the 
wife in community property during the continu- 
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ance of the marriage relation are present, existing 
and equal interests under the management and 
control of the husband. 


Ce P61 a. 


Instruction No. 18 


The husband has the management and control 
of the community personal property, with like ab- 
solute power of disposition, other than testamen- 
tary, as he has of his separate estate; provided 
however, that he cannot make a gift of such com- 
munity property or dispose of the same without 
a valuable consideration or sell, convey or encum- 
ber the furniture, furnishings, or fittings cf the 
home, or the clothing or wearing apparel of the 
wife or minor children that is community, without 
the written consent of the wife. 


C.C. 172. 


Instruction No. 19 


Earnings of a wife while living with her hus- 
band are community property. 


Instruction No. 20 


Earnings of the defendant while living with her 
husband from her services are community property 
and under the same absolute power of disposition, 
and the same management and control of the hus- 
band as any other community property. For the 
purposes of this case, the earnings of the defendant 
from her services in the business during the mar- 
riage and while she lived with her husband, are 
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not distinguishable in their management, control 
and disposition from earnings of the husband from 
his employment. 


Instruction No. 21 


Where separate property 1s used in a business 
of one of the spouses, and the principal part of 
the income is attributable to the personal service 
of one or both of the spouses, then the portion at- 
tributed to personal services are apportioned as 
a question of fact. Ordinarily 7% per annum would 
be income on the invested separate property and 
as such separate property, and the balance of the 
income of the business and personal services of the 
spouse would be community property. As an ex- 
ample and illustration, suppose a wife owned a 
business involving an investment of $1000 and the 
principal income was attributed to the services of 
the wife from the business, then 7% of the $1000 
or $70.00 per year would be separate property of 
the wife, and all income of the business would be 
community property, over that $70.00 a year. 


Lawrence Oliver v. Comm’r., 4 Tax Ct. 684. 
Perira v. Perira, 156 Cal. 1, 103 P. 488. 


Instruction No. 22 


Where community and separate property have 
been mingled so as not to permit identity of the 
portion that is community and the portion that 
is separate, all of the property is presumed to be 
community property. 

Roches v. Blair, 9 Cir. 32 F. 2, 222. 
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Instruction No. 23 


Community property is taxable under the In- 
come Tax law, one half to the husband and one 
half to the wife. 


Instruction No. 24 


Property acquired upon credit of the community 
property, as for example the earnings of the wife 
while living with her husband, is community prop- 
erty, even though such property is added to or 
used with separate property of the wife even 
though the original property to which it was added 
was originally the separate property of the wife. 


Instruction No. 25 


Money obtained by gambling in a friendly game, 
undertaken as a pastime or entertainment and not 
as a business, and which gambling is not prohibited 
by law is not taxable income. 


McDermott v. Com., 150 F2 585. 
Washburn v. Com., 5 T.C. No. 162. 


Instruction No. 26 


Although income from an unlawful business is 
taxable income, money obtained in a game of 
chance undertaken solely for amusement and not 
as a business is not taxable income. 


McDermott v. Com., 150 F. 2d 585. 
Washburn v. Com., 5 T.C. No. 162. 
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Instruction No. 27 


Expenses of entertainment reasonably calculated 
to enhance business done in connection with one’s 
business or occupation, are deductable expenses in 
arriving at taxable income. 


Instruction No. 28 


Living quarters or accommodations furnished an 
employee in one’s business as part of the compen- 
sation of employment is a cost of doing business. 
The expenses of the employer in connection with 
such living quarters or accommodations are deduct- 
able from gross income in arriving at taxable in- 
come. 


Instruction No. 29 


Where property is used partly in the taxpayer’s 
business and partly for other uses of the tax- 
payer, then the deductable costs and expenses of 
such property is in proportion that it is used in 
the business bears to its other use not attributable 
to the business. For example, if the taxpaver 
should use her automobile say for 6,000 miles in a 
taxable period in connection with her business and 
4,000 miles in the same period for other purposes, 
60% of the costs of the automobile operation would 
be attributable to the business and deductable from 
gevoss income to arrive at taxable income. 


Instruction No. 30 


Property used in the taxpayer’s business, but 
not exhausted or worthless in the accounting per- 
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iod, is depreciable over its normally anticipated 
life under such use. You, the jury are the judge of 
such factual matters, and you are to apply your 
own judgment according to the evidence to such 
matters of depreciation and the rate thereof, and 
you are not bound by any suggested schedule or 
rates suggested by the government or any of their 
experts or witnesses. 


Instruction No. 31 


If you find from the evidence that the defendant 
employed an accountant, provided him with the 
books and records he requested, and relied in good 
faith upon the tax return prepared by the ac- 
countant, the requisite intent under Section 145 
(b) is not present and your verdict must be for 
the defendant. 


Instruction No. 32 


The defendant is not charged with the offense 
of willful failure to pay a tax. That is another 
and different offense and is no part of the in- 
dictment in this case. Even though you should find 
the defendant willfully failed to pay a tax, how- 
ever great, you cannot consider this in your de- 
liberation upon the issues of this case. 


Spies v. U.S. 317 U.S. 492, 87 L.Ed. 418, 63 S.Ct. 
364. 


Instruction No. 33 


An affirmative willful attempt, as defined in these 
instructions, 1s a necessary element in the offense 
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of which the defendant stands charged. This ele- 
ment of the offense, an affirmative willful attempt, 
is never presumed. The burden of proving it, if 
any existed, is upon the prosecution. Unless you 
find from the evidence adduced at the trial the 
affirmative willful attempt of the defendant, if 
any, to do the specific acts charged in the indict- 
ment, beyond a reasonable doubt and to a moral 
certainty, you must return your verdict for the 
defendant. 


Instruction No. 34 


The difference between willful failure to pay a 
tax when due which is made a misdemeanor and 
is not part of the present case or present indict- 
ment, and willful attempt to defeat and evade a 
tax which is made a felony is not easy to detect 
or define. Both must be willful, and willful is a 
word of many meanings, often being influenced by 
its context. It may mean more applied to non- 
payment of tax than when applied to failure to 
inake a return, or making a false return. Mere 
yoluntary and purposeful as distinguished from 
accidental omission might meet the test of willful- 
ness. But in view of our traditional aversion to 
imprisonment for debt, we could not assume the 
mere knowing and intentional default in payment 
of a tax where there had been no willful failure to 
disclose the lability is intended to constitute a 
criminal offense of any degree. Willfulness in such 
a case includes some element of evil motive and 
want of justification in view of all the financial 
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circumstances of the taxpayer. The difference be- 
tween the two offenses is found in the affirmative 
action implied from the term ‘‘attempt.’’ The at- 
tempt made criminal by this statute 145(b) does 
not consist of conduct that would culminate m a 
more serious crime but for some impossibility of 
completion or interruption or frustration. This is 
an independent crime, complete in its most serious 
form when the attempt is completed and nothing 
more is added to its criminality by success or con- 
summation, as say of attempted murder. Although 
the attempt succeed in evading tax, there is no 
criminal offense of any kind, and prosecution can 
only be for the attempt. 

Willful but passive neglect of the statutory duty 
constitute the lesser offense of which the accused 
is not charged and is not involved in this proeceed- 
ings; but to combine it with a willful and positive 
attempt to evade a tax in any manner or defeat it 
by any means lifts the offense to the degree of a 
felony. 

By way of illustration and not limitation, we 
could think affirmative willful attempt may be in- 
ferred from conduct such as the keeping of a 
double set of books, making false entries, or altera- 
tions, or false invoices or documents, destruction 
of books or records, concealment of assets or cover- 
ing up sources of income, handling one’s affairs 
to avoid making the records usual in transactions 
of the kind, and any conduct the likely effect of 
which would be to mislead or to conceal. 

Spies v. U. 8., 317 U. S. 492, 87 L. Ed. 418, 
63S. Ct. 364. 
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Instruction No. 35 


‘Willful’ as used in the defining of the offense 
of which the defendant stands charged, is a word 
of many meanings. This word ‘‘willful’’? means not 
only ‘‘intentional’’ ‘‘knowing’’, or ‘‘voluntary”’, and 
in addition to the other things covered in other in- 
structions, the word ‘‘willful’’ means an act done 
with a bad purpose and a thing done without 
grounds for believing it lawful, and includes as 
part of its definition evil motive. 


U.S. v. Murdock, 290 U. S. 389, 54 8. Ct. 223. 
78 L. Ed. 381. 


Instruction No. 36 


“Willful and knowing”’ as used in the definition 
of the offense charged in the indictment, includes 
not only the definitions covered in other portions 
of these instructions, but it also includes a specific 
intent to defraud, and a mere willful doing of the 
acts charged in the indictment is not enough. It 
requires a specific wrongful intent, that is actual 
knowledge of the existence of the obligations im- 
posed by law upon a taxpayer to make and include 
the specific matters alleged to have been omitted 
from the returns, and the specific wrongful intent 
to evade it that is the essence of the offense 
charged. 

Hargrove v. U.S., 67 Fed. 2d. 820. 


x + & 
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Instruction No. 38 

Unless you find from the evidence adduced at 
the trial, beyond a reasonable doubt and to a moral 
certainty, that the defendant did each and every 
thing charged in the indictment with actual specific 
knowledge that such affirmative acts, if any, were 
done with actual knowledge that such affirmative 
acts were then known by her to be a specific viola- 
tion of the tax law of which she stands charged. 
vou must return your verdict for the defendant. 


Hargrove v. U.S., 67 Fed. 2d, 820 5 Cir. 


Instruction No. 39 


Specific intent to defraud is a necessary element 
of the offense charged in the indictment. Fraud is 
never presumed, but the burden of proving it is 
always upon the prosecution. Each and every ele- 
ment of the intent to defraud must be proved by 
evidence adduced at the trial, to a moral certainty 
and beyond a reasonable doubt. 


Instruction No. 40 


‘““Fraud’’ is a legal term having a specific mean- 
ing at law separate and apart from its meaning 
in common parlance. It involves a number of neces- 
sary elements, all of which must concur to constitute 
‘‘fraud’’ in its legal sense. ‘‘Fraud’’ as used in its 
legal sense involves a material representation (2) 
that the material representation is false (3) seien- 
ter, that is knowledge by the person making the 
material false representation that such representa- 
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tion was false (4) intent that the person to whom 
the false material representation was made should 
act upon it in the manner reasonably contemplated 
(5) that the person to whom the false material 
representation was made was ignorant of the falsity 
(6) that the person to whom the false material 
representation was made relied upon the truth of 
the said representation (7) that such person rely- 
ing thereon had a right to rely thereon in the 
exercise of due diligence under the circumstances 
(8) that there was injury or damage the conse- 
quent and proximate cause of such acts and reli- 
ance. No part of fraud as the term is used in the 
law is ever presumed, but must be proved by com- 
petent evidence adduced at the trial that strikes 
conviction in the minds of the jury beyond a rea- 
sonable doubt and to a moral certainty. Failure to 
prove each and every element of the fraud by 
such evidence must result in a finding by the jury 
that there was no fraud. 


26 C. A. 1062. 


Ge Gr Ga Go 


Instruction No. 42 


If you find from the evidence that the defendant 
discovered after she made and filed any of the re- 
turns involved in this case that any income had 
been omitted therefrom or that such return was in- 
correct in any manner, you cannot consider such 
omission or incorrect statement or discovery or 
the failure to discover in your deliberations, for 
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none of these are any element of the offense of 
which the defendant stands charged. 


Guzik v. U.S., 54 F. 2d., 618 cert. den. 285 U. 
S. 545. 


Instruction No. 43 


You must find from the evidence adduced at the 
trial, beyond a reasonable doubt and to a moral 
certainty, that the defendant owed, and the Federal 
Statutes raised and imposed a tax charged in the 
indictment counts for there to be an offense, even 
if all of the other elements of the offense are found 
from the evidence beyond a reasonable doubt and 
to a moral certainty to be present. No one can 
attempt to evade and defraud a tax which is not 
raised and imposed by the Federal Statute and 
owed by him or her. Defendant’s liability for the 
said taxes, if any, is a condition precedent to a 
commission of the offense charged in the indict- 
ment. The defendant’s liability for the said taxes, 
if any, is not the essence of the offense, except as 
one of the necessary elements which the prosecu- 
tion must prove by evidence adduced at the trial 
beyond a reasonable doubt and to a moral certainty. 


Instruction No. 44 


In determining whether the defendant is liable 
for the tax, if any, alleged in the indictment, which 
is a condition precedent to alleged offense, for one 
cannot attempt to evade and defraud a tax one 
does not owe; you must consider only the evidence 
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adduced at the trial and properly admitted by the 
Court. Arguments of counsel are no part of this 
proof. No part of the alleged lability is presumed. 
The burden of proving not only the gross income 
of the defendant, if any, during the periods of time 
covered in the indictment, but also all proper de- 
ductions to arrive at the proper tax liability, if 
any, is upon the prosecution. No part of the burden 
of proof of any of the elements necessary to prove 
proper tax liability if any, is upon the defendant. 
This burden of proof never shifts. The quantum 
of proof of this alleged tax hability of the defen- 
dant is not that of civil cases which is a mere 
preponderance, nor does the determination by any 
governmental agency raise any presumption as in 
matters before the Internal Revenue Department 
or in eivil litigation, but each and every element 
to make up the alleged lability of the defendant 
must be proved with the same quantum of proof 
as other elements in a criminal case, which the 
prosecution must prove. 


Instruction No. 45 


In making and filing an income tax return a 
taxpayer need only report such income as he or 
she believes is taxable income and the taxpayer 
may take all deductions in such return as he or 
she may believe proper. In doing so, the taxpayer 
is not acting at his or her peril of prosecution 
under Section 145(b), if the law or the Internal 
Revenue Bureau should determine there was other 
income reportable or taxable, or some or all of 
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the deductions claimed by the taxpayer are not 
proper. The reported decisions of the United States, 
Courts are full of reported judicial decisions where 
the taxpayer and the Bureau of Internal Revenue 
differed as to what was or what was not taxable 
income and as to what was and what was not 
proper deductions. The United States Courts, can 
and on some occasions do, construe the tax laws 
differently than the Bureau of Internal Revenue 
has by its published regulations. On the other hand; 
the Bureau of Internal Revenue does not always 
acquiesce in the decisions of the United States 
Courts even when final; and the Bureau continues 
to apply the tax laws without regard to the judicial 
decisions in which it does not acquiesce. Congress 
has provided for determination of such disputes 
by an adequate system of procedure, including as- 
sessments and judicial reviews in such civil mat- 
ters. Whether or not there has been any assess- 
ment or civil proceedings between the taxpayer and 
the Bureau of Internal Revenue, is no issue in this 
criminal trial. The outcome of this criminal pro- 
ceedings in no way effects nor concerns such civil 
liability, if any, or the assessment or collection of 
any tax, if any, of the defendant. 


Instruction No. 46 


When a taxpayer entertains a doubt as to what 
income or money is reportable or what items are 
deductible expenses, the taxpayer in making and 
filing his or her return is free to resolve all such 
doubts in his or her favor. This is true even though 
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there may be some regulation of the Bureau of In- 
ternal Revenue which the taxpayer may believe is 
not in accord with a law of Congress or of the 
United States Constitution. This is true even 
though the taxpayer is ignorant of some law or 
judicial decision among the reported cases. It is 
not the intention of Congress to punish as a felony 
under Section 145(b), any such acts of a taxpayer. 


Instruction No. 47 


The applecable statutes provide that losses in- 
curred in trade or business or losses incurred in 
transactions entered into for profit, though not 
connected with trade or business, and losses of 
property not connected with trade or business aris- 
ing from casualty or theft are deductible from 
gross income. 


1945 Master Tax Guide U. S., see 306 Code 
Section 23(e). 


Instruction No. 48 


The applicable statutes specifically designate bad 
debts as deductions in computing net income. 


1945 Master Guide U. S., see Code Section 
23(k). 


Instruction No. 49 


In heu of the deduction for specific debts actually 

worthless, there may be deducted a reasonable re- 

serve for bad debts, at the option of the taxnayer. 
Reg. Sec. 29.23(k)—1 (2). 
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Instruction No. 50 
The Defendant in filing a joint return with her 
husband in 1942 did not thereby lose any of her 
rights or her identity as an individual separate 
taxpayer for that accounting period. 


Cole v. Connors’, 9 Cir. 81 F. 2, 485. 


Instruction No. 51 


You are not to take into your consideration, in 
deliberation upon the evidence as to income of the 
defendant for the year 1942, any income of her 
then husband, Mr. Jost. The filing of a joint re- 
turn imposes joint liability only as to the amount 
of tax, if any, shown due by the joint return. The 
filing of a joimt return does not surrender the 
spouses’ individuality as a separate taxpayer; but 
the duty is upon the prosecution to prove heyond 
a reasonable doubt the defendant’s individual tax 
liability, if any, from competent evidence adduced 
and admitted at the trial. No part of the defen- 
dant’s husband’s vested interest in one half of the 
community property is income of the defendant. 


Cole v. Connors’, 9 Cir. 81 F. 2, 485. 


Instruction No. 52 


You are instructed that under the first count of 
the indictment, the Defendant is charged solely 
with attempting to defeat and evade income tax 
for the calendar year, 1942. As to the vear 1942 
if you find that the tax imposed upon the defendant 
for the taxable year 1942 was not greater than the 
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tax for the taxable year 1948 and you further find 
that the Defendant has not been convicted of any 
criminal offense with respect to the tax for the 
taxable year 1942 and that no tax assessment has 
been made by the United States Treasury Depart- 
ment against the defendant for the taxable year 
1942, then I instruct you that it is the law that 
the liability of the defendant for the tax imposed 
for the taxable year 1942 was discharged on Sep- 
tember 1, 1943. 


Sec. 6, Current Tax Payment Act of 1943. 


Instruction No. 53 


You are instructed that the Current Tax Pay- 
ment Act of 1943 placed the Defendant upon a 
current basis for taxable years beginning after De- 
cember 31, 1942 and relieved the Defendant from 
paying two years tax liabilities in one year. The 
general effect of this provision was to cut down 
the amount of tax liability otherwise payable by 
the defendant 100% of the tax lability for the 
lower of the years 1942 or 1943. Thus if you find 
the tax liability of the defendant for the taxable 
year 1942 to be lower than the tax liability for the 
taxable year 1943, then the entire tax liability for 
the taxable year 1942 is discharged as of Septem- 
ber 1, 1943, but the tax imposed by the Internal 
Revenue Code for the taxable year beginning in 
1943 is increased. 


See. 6, Current Tax Payment Act of 1948. 
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Instruction No. 54 


As to the divorce action between the defendant 
and William B. Jost, the jury is instructed that 
if they find that the defendant, (Catherine O’Con- 
nor), obtained the decree of divorce therein by 
default of the defendant, William B. Jost, then it 
is the law of the State of California that such 
judgment becomes in effect a contract between the 
parties thereto; then any community property not 
disposed of in such judgment of divorce continued 
after the judgment to be held by the parties as 
tenants in common. 


Brown v. Brown, 170 Cal. 1, 174 Pac. 1368. 
Loraine v. Loraine, 8 Cal. App. (2) 687 48 
Pac. (2) 48. 


Instruction No. 55 


The jury is instructed that if they find that in 
the divorce action between the defendant and Wil- 
liam B. Jost there was never an award of any 
community property to either spouse in either the 
interlocutory or final decree then if there were any 
community property in existence at the date of 
the final decree of divorce, such property remained 
the property of both spouses thereafter and they 
continued to hold the same as tenants in common 
after the date of the final decree of divorce therein. 


Brown v. Brown, 170 Cal. 1, 174 Pac. 1168. 
Loraine v. Loraine, 8 Cal. App. (2) 687, 48 
Pac. (2) 48. 
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Instruction No. 56 


The jury is instructed that if they find that in 
the divorce action against William B. Jost that 
the Plaintiff in her complaint claimed all of the 
property of the parties as her own, and that the 
plaintiff further thereafter obtained a default judg- 
ment of divorce against William B. Jost, then the 
jury is instructed that it is the law in the State of 
California that such judgment became in eftect a 
contract between the parties thereto whereunder 
all community property interest of the defendant, 
William B. Jost, passed to the plaintiff as her sole 
and separate property. 


Brown v. Brown, 170 Cal. 1, 174 Pac. 1168. 
Loraine v. Loraine, 8 Cal. App (2) 687 48 Pac. 
(2) 48. 


Instruction No. 57 


The presumption that all criminal acts of a wife 
are done in the presence of the husband by his 
coercion arises even if the wife at the time of such 
acts is not within the view of her husband. It is 
sufficient that she is in the same proximity as 
her husband, that is, in the same building. 


30 C. J., 792. 


Instruction No. 58 


If you find that any of the elements of the of- 
fense charged in the indictment were done by the 
defendant in the presence of her spouse, you must 
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presume such acts or omissions were done at the 
coercion of the husband. 


oUme@: Je 792. 
Instruction No. 59 


The presumption that all criminal acts of a wife 
done in the presence of her husband are done under 
his coercion 1s a species of evidence that persists 
throughout the trial and during your deliberation 
unless and until overcome by positive evidence, if 
any, adduced at the trial that strikes conviction in 
your minds beyond a reasonable doubt and to a 
moral certainty to the contrary. 


30 C. J., 792. 
Instruction No. 60 


All criminal acts of a wife done in the presence 
of her husband are presumed to be done at the 
coercion of her husband, and she cannot be held 
criminally for acts done by coercion and not by 
her criminal intent. 


B07C. J 79. 
Instruction No. 61 


You are directed to return your verdict of not 
guilty upon the first count of the indictment (cover- 
ing the taxable year 1942). 


Instruction No. 62 


You are directed to return your verdict of not 
guilty upon the second count of the indictment 
(taxable year 1943). 


120 Catherine O’Connor vs. 
Instruction No. 63 


You are directed to return your verdict of not 
guilty upon the third count of the indictment (tax- 
able year 1944). 


Tuesday, April 6, 1948 
10:00 o’clock a.m. 


(After the cause was argued by respective coun- 
sel, and at the conclusion thereof, the Court charged 
the jury as follows:) 


The Court: It now becomes the duty of the 
Court to instruct the jury on the law of this case, 
and it becomes the duty of the jury to apply the law 
thus given to them to the facts before them; the 
jury are the sole judges of the facts. 

It is the duty of the jury to give uniform con- 
sideration to all of the instructions herein given, to 
consider the whole and every part thereof together 
and to accept such instructions as a correct state- 
ment of the law involved. 

The defendant in this case is charged with a vio- 
lation of a certain federal law which has to do with 
the payment of income tax to the United States. It 
is known as Section 145(b) of the Internal Revenue 
Code. Among other things it provides that any per- 
son who wilfully attempts in any manner to evade 
or defeat any tax imposed by this chapter or the 
payment therefor, shall, in addition to other penal- 
ties provided by law, be guilty of a felony, and upon 
conviction therefor shall be punished as the statute 
provides. 
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The defendant in this case, accordingly, has been 
charged with a violation of that particular law. The 
indictment is in three counts; that is, there are 
three separate charges, the first of which charges 
the violation of this law, in that the defendant in 
1943 wilfully attempted to defeat and evade a large 
part of income tax owing by her to the United 
States for the year 1942 by filing and causing to be 
filed a false and fraudulent income tax return, 
whereas it is charged in this indictment she incor- 
rectly stated and falsely stated her net income for 
the year 1942, stating it to be substantially less than 
as the indictment charges it was. A similar offense 
is charged in the second count of the indictment for 
the calendar year 1943, and a similar offense is 
charged in the third count of the indictment for the 
calendar year 1944. Therefore the jury has three 
separate problems to consider; whether there was a 
violation of the statute for the defendant in the 
calendar year 1942, and also for the year 1943, and 
also for the year 1944. 

There are a few matters of law that pertain to the 
criminal liability under this statute, which I will 
give you as simply and concisely as I can. The 
gravamen—that is, the gist of the law—is that if 
a taxpayer does some affirmative act wilfully in an 
attempt to evade or avoid an income tax imposed, 
or the collection thereof, he is guilty of a felony. 
There must be upon the part of the taxpayer, in 
order that he may be convicted or found guilty, a 
wilful affirmative act or acts of some kind whose 
purpose it is to avoid or defeat the tax itself or 
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the collection of the tax. Even the filing of an in- 
correct or false income tax return of itself is not a 
felony unless it may be said that you may find that 
it be a conscious, wilful, affirmative act performed 
by the defendant for the purpose of either evading 
the tax itself, or evading the payment of it. The 
offense with which the defendant is charged in this 
case requires a specific wrongful attempt to defeat 
the United States in the collection or imposition of 
the tax. There must be on the part of the defendant 
actual knowledge of the existence of her obligation 
to pay this tax, and to report it, and a wrongful at- 
tempt to avoid that duty and responsibility. 

The fact that an indictment has been filed 
against the defendant is not to be considered by 
you as any evidence of the defendant’s guilt. The 
indictment is merely a legal accusation charging a 
defendant with the commission of a crime. It is not, 
however, evidence any such defendant and does not 
create any presumption or inference of the defend- 
ant’s guilt, and you are not to consider such fact 
in arriving at your verdict. 

The federal government levies a tax on the net 
income of every individual. The applicable statutes 
define ‘‘net income”’ as gross income less deductions 
authorized by law. 

‘‘Gross income” includes gains, profits and in- 
come derived from salaries, wages, or compensation 
for personal service of whatever kind and in what- 
ever form paid, also professions, vocations, trades, 
businesses, commerce or sales or dealings in prop- 
erty, whether real or personal, growing out of the 
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ownership, or use of, or interest in, such property; 
also from interest, rentals, dividends, securities, or 
the transaction of any business carried on for gain 
or profit, or gains or profits and income derived 
from any source whatever. 

The appleable statutes provide that the follow- 
ing expenses are deductible from gross income in 
order to compute net income for income tax pur- 
poses : 

1. The ordinary and necessary expenses paid or 
incurred during the taxable year in carrying on a 
trade or business; such ordinary and necessary ex- 
penses may include reasonable expenses of enter- 
tainment necessarily done in connection with one’s 
business or occupation for the purpose of enhanc- 
ing the value of the business; 

2. Interest paid or meurred durmg the taxable 
year on indebtedness ; 

3. Taxes paid or incurred during the taxable 
year except Federal income taxes; 

4. Depreciation—defined as a reasonable allow- 
ance for the exhaustion, wear and tear of property 
used in the trade or business, or of property held 
for the production of income; 

5. Charitable contributions—which means con- 
tributions made by the taxpayer to a charitable or- 
ganization for its use in carrying out its purposes. 

In 1944, the applicable statutes allowed the tax- 
payer to deduct $500 if her gross income less busi- 
ness expenses was over $5,000, instead of deducting 
charitable contributions, interest and other non-busi- 


ness expenses. 
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You have been instructed that ordinary and ne- 
cessary business expenditures are deductible from 
gross income. You should understand, however, that 
all business expenditures are not deductible, even 
though they be ordinary and necessary. 

Those business expenditures which are made for 
the purchase of what is known as ‘‘capital assets”’ 
are not deductible. Specifically, if the expenditure 
is for the purchase of something which is not or- 
dinarily used up in a year, it is not deductible. For 
example, an expenditure for the purchase of furni- 
ture for a rooming house or a bar is not deductible 
as an ordinary or necessary business expense; while 
money spent to purchase whiskey or food to be sold 
at a bar is so deductible. 

You are instructed that gifts to individuals, how- 
ever needy or deserving they may be, are not de- 
ductible as charitable contributions. Only contribu- 
tions to an organized charity, such as the Red Cross, 
are deductible in computing income taxes. 

Before the income tax on net income is computed, 
the applicable statutes allow certain “‘personal ex- 
emptions”’ to be deducted, depending on the marital 
status of the taxpayer. 

For 1942 the statutes allowed a taxpayer who was 
married and living with his or her husband or wife 
a personal exemption of $1,200. Only one such ex- 
emption was allowed for each couple living together. 
If a joint return was filed by the husband and the 
wife, the whole exemption could be taken on that 
return. 

For 1943 the statutes allowed a personal exemp- 
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tion in the same amount. If the spouses were living 
together for part of the year, the taxpayer was 
entitled to deduct only that proportional part of the 
exemption for married taxpayers. The statutes also 
allowed a personal exemption of $1,200 for a tax- 
payer who was not married, or married and not 
living with her husband or wife, if he or she was 
the head of a family. 

For 1944 the applicable statutes allowed a per- 
sonal exemption of $500 to be deducted by each tax- 
payer who was not married and not the head of a 
family, or married but not living with his or her 
husband or wife. 

You are instructed that the earnings of the de- 
fendant while she was living apart from her hus- 
band, Wiliam Jost, were her separate income and 
were not in any way community income, or income 
to William Jost, either before or after the com- 
mencement or termination of divorce proceedings. 

The Government has offered proof that defendant 
owned a half interest in the bar known as Kay’s 
Club before she married William Jost, that she pur- 
chased the other half interest with money she bor- 
rowed, that no assets of William Jost’s were vested 
in Kay’s Club, and that defendant was the sole 
proprietor and manager of Kay’s Club. The Gov- 
ernment has also offered proof that William Jost 
laid no claim to any part of the income from Kay’s 
Club, and that defendant purported to report all 
the income from Kay’s Club on her separate income 
tax returns for 1943 and 1944, and that defendant 
stated, under oath, that there was no community 
property between herself and William Jost. 
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If you believe the Government’s evidence, you 
may find from these facts that William Jost relin- 
quished any claim he might have had to defend- 
ant’s earnings from Kay’s Club, or any claim that 
the income from Kay’s Club was community in- 
come. You are instructed that such relinquishment 
by William Jost had the effect of making the in- 
come from Kay’s Club the separate income of 
defendant. 

The defendant is charged with having violated 
the Internal Revenue laws by having wilfully at- 
tempted to evade and defeat part of the income 
taxes due from her with respect to 1942, 1943 and 
1944. To prove this charge for any year, the Gov- 
ernment must prove, together with other elements 
which I will define later, that the defendant did 
some act in that year which tended to conceal her 
true tax liability from the Government. 

It is the law that any act, of whatever kind, which 
tends to evade taxes is enough to make up this 
crime. Among the acts which are sufficient in mak- 
ing the Government’s case are: keeping false books, 
filing false returns, destruction of books and rec- 
ords, and the concealment of assets. This list is not 
complete, but is merely a list of examples of the 
kind of acts which Congress intended to punish. 

The Government must not only prove that de- 
fendant did some act which tended to conceal her 
true tax liability, but must also prove that this act 
was done wilfully. 

‘“Wilful’’ in the statute which makes a wilful at- 
tempt to evade taxes a crime, refers to the state of 
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mind in which the act of evasion was done. It in- 
cludes several states of mind, any one of which may 
be the wilfulness necessary to make up the crime. 
Wilfulness includes doing an act with a bad pur- 
pose. It includes doing an act without a justifiable 
excuse. It includes doing an act without ground 
for believing that the act is lawful, and it also in- 
cludes doing an act with careless disregard or 
whether or not one has the right to so act. 

You are instructed that it is not necessary for 
the Government to offer direct proof of wilfulness. 
It is a rare case in which the defendant has said 
to a witness that he did certain acts with the pur- 
pose of evading his tax liabilities. 

In making your decision, therefore, as to whether 
or not the acts tending to conceal defendant’s true 
tax liability are wilful, you may consider all the 
circumstances of the case. You may infer wilful- 
ness from any kind of evasion, if any, which you 
find defendant committed, from her opportunity to 
know the true amount of her net income and from 
such other facts which point to the existence or non- 
existence of the criminal state of mind in the de- 
fendant. 

The Government has offered proof in this case 
that defendant was the sole proprietor of Kay’s 
Club, and was the person who managed and di- 
rected its affairs. You are instructed that you may 
infer from this fact that defendant knew the true 
amount of gross income which was taken in by. 
Kay’s Club. 

Besides proving the commission of acts tending 
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to conceal defendant’s true tax liability and prov- 
ing that these acts were wilfully done by defendant, 
the Government must also prove that defendant 
owed more income tax than she reported as due. 

The indictment alleges that defendant owed a 
certain amount of tax and reported as due a smaller 
amount in each of the three years with which this 
trial was concerned. The Government, however, 
need not prove that defendant owed the exact 
amount of tax alleged in the indictment. It is suf- 
ficient proof of the Government’s case as to any 
year if you find that the defendant owed any sub- 
stantial amount of tax for that year in addition to 
the amount reported as due. 

As part of the proof of its case, the Government 
has offered evidence that defendant had more gross 
income and net income in each year than she re- 
ported on her returns for that year. As proof of 
the true amount of the defendant’s gross and net 
income, the Government has offered evidence that 
defendant deposited certain amounts of money in 
her bank accounts in each year, and that she spent 
certain other amounts of money which, if you be- 
lieve the Government’s evidence, were not deposited 
in any bank, and so are not counted in totalling up 
her bank deposits. 

You are instructed that proof that a person has 
a business from which she derives income, together 
with proof that that person makes frequent de- 
posits to a bank account, and proof that she draws 
on that bank account for her own use, is potent 
proof that deposits to her bank account made in any 
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year are made from her gross income earned in 
that year. 

You are further instructed that proof that a per- 
son who had such a source of income spent a cer- 
tain amount of money in a particular year is proof 
that that money came from the person’s gross in- 
come for that year. 

Ordinarily one is presumed to know the law. 
However, with respect to the crime with which this 
defendant is charged, namely, wilfully attempting 
to evade and defeat her income tax liability by filing 
a false return, you are instructed you may not find 
her guilty on any of the three counts unless you find 
that she knew that the law required her to file true 
and correct income tax returns. 

If you find from the evidence that the defendant 
employed an accountant, provided him with truth- 
ful books and records and fully disclosed to him all 
her gross income and her true deductible expendi- 
tures, and if you further find that having dene all 
of this, she relied on good faith on his advise, you 
are instructed that the wilfulness which is a re- 
quisite of this offense is not present here. 

You are instructed that where a husband and 
wife file a joint return, and where later a deficiency 
in tax is asserted, the spouse on whose additional 
income the deficiency is asserted is liable for the 
deficiency in tax. Thus if you find in this case that 
the income or any part of it which was not reported. 
in 1942 was the income of the defendant, you are 
instructed that she is severally liable for the income 
tax on that unreported income. 


130 Catherine O’Connor vs. 


You are instructed that if you believe the de- 
fendant wilfully attempted to evade and defeat a 
substantial part of her 1942 tax liability by filing 
a false return for that year, you should find her 
guilty on the first count, despite the forgiveness 
features of the applicable tax statutes, since the tax 
law forgave taxes for 1942 or 1943 only where there 
was no fraud only on the part of the taxpayer in 
reporting them. 

Gifts from whatever source, even from a hus- 
band, are no part of income chargeable to the donee 
of the gift. Gifts are taxable under a separate 
statute and their returns and taxation are no con- 
cern of the jury or of the issues of this case. 

The specific wrongful intent with actual knowl- 
edge of the act being a violation of the statutory 
duty of the taxpayer that is an essential element 
of the offense charged is never presumed. The bur- 
den of proving it is always upon the prosecution. 
This element of offense must be proved by evidence 
adduced at the trial that strikes conviction in your 
mind beyond a reasonable doubt and to a moral 
certainty. 

The defendant stands charged with only the of- 
fenses set forth in the various counts of the indict- 
ment. She is not charged with any other offense or 
offenses. Unless each and every element of the of- 
fense charged is proved by competent evidence ad- 
duced at the trial beyond a reasonable doubt and to 
a moral certainty, you must return your verdict of 
acquittal. Even if the evidence should justify your 
finding that the defendant has committed some 
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other offense, you are to wholly disregard such 
other offense in arriving at your verdict. 

The applicable statutes specifically designate bad 
debts as deductions in computing net income. 

There has been some mention in the testimony 
of income of the defendant from gambling. In so 
far as that may be material to a determination of 
a specific issue as to whether or not there was, dur- 
ing the three years in question, a wilful and fraudu- 
lent attempt by the defendant to evade the payment 
or the imposition of an income tax by the United 
States, let me say that the tax statute makes no 
difference between income obtained from illegal or 
from legal activities. All sorts of income are taxable 
in the same manner. Net income from gambling is 
taxable like any other income. As far as the collec- 
tion of taxes is concerned, the Government is not 
interested in how or where a man earns money. It 
is only interested in his paying a tax on that which 
represents his net earnings. 

The determination of a charge in a criminal case 
involves the proof of two distinct propositions: 
first, that the crime charged was committed; and 
second, that it was committed by the person accused. 
thereof and on trial therefor. These two proposi- 
tions and every essential and material fact neces- 
sary to them or to either of them must be estab- 
lished by the Government to a moral certainty and 
beyond a reasonable doubt. 

Every person charged with crime is presumed to 
be innocent, and this presumption has the effect of 
evidence and continues to operate on his behalf 
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until it is overcome by competent evidence. It is 
not necessary for the defendant to prove her in- 
nocence; the burden rests upon the prosecution to 
establish every element of the crime charged, to a 
moral certainty and beyond a reasonable doubt. 

A reasonable doubt is such a doubt as you may 
have in your minds when, after fairly and impar- 
tially considering all of the evidence, you do not 
feel satisfied to a moral certainty of the defendant’s 
guilt. In order that the evidence submitted shall 
afford proof beyond a reasonable doubt, it must be 
such as you would be willing to act upon in the 
most important and vital matters relating to your 
own affairs. Reasonable doubt is not a mere possible 
or imaginary doubt, or a bare conjecture; for it is 
difficult to prove a thing to an absolute certainty. 

You are to consider the strong probabilities of 
the case. A conviction is justified only when such 
probabilities exclude all reasonable doubt as the 
same has been defined to you. Without it being 
restated or repeated, you are to understand that the 
requirement that a defendant’s guilt be shown be- 
yond a reasonable doubt is to be considered in con- 
nection with and as accompanying all the instruc- 
tions that are given to you. 

There are two classes of evidence recognized and 
admitted in courts of justice, upon either of which 
juries may lawfully find an accused guilty of crime. 
One is direct or positive testimony of an eyewitness 
to the commission of the crime, and the other is 
proof by testimony of a chain of circumstances 
pointing sufficiently strong to the commission of the 
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crime by a defendant, and which is known as cir- 
cumstantial evidence. Such evidence may consist of 
admissions by the defendant, plans laid for the com- 
mission of the crime, such as putting himself in 
position to commit it—in short, any acts, declara- 
tions or circumstances admitted in evidence tending 
to connect the defendant with the commission of 
the crime. 

Circumstantial evidence includes any fact which 
may tend to prove the issues presented, and may 
consist of any act, circumstances or declaration ad- 
mitted in evidence and tending to connect the defend- 
ant with the commission of the crime charged. In or- 
der to convict, the circumstances must be such as to 
produce the same degree of certainty as direct evi- 
dence. There is nothing in the nature of circum- 
stantial evidence which renders it any less reliable 
than any other class of evidence; if it produces 
in the minds of the Jury a conclusion of the detend- 
ant’s guilt beyond all reasonable doubt, it is suffi- 
cient. 

If, upon consideration of the whole cause, you 
are satisfied to a moral certainty and beyond a rea- 
sonable doubt of the guilt of the defendant, you 
should so find, irrespective of whether such cer- 
tainty has been produced by direct evidence or by 
circumstantial evidence. The law makes no dis- 
tinction between circumstantial and direct evidence 
in the degree of proof required for conviction, but 
only requires the jury shall be satisfied beyond a 
reasonable doubt by evidence of either the one char- 
acter or the other, or both. 
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In every crime there must exist a union or joint 
operation of act and intent; and for a conviction, 
both elements must be proven to a moral certainty 
and beyond a reasonable doubt. Such intent is 
merely the purpose or willingness to commit such 
acts. It does not also require a knowledge that such 
act is a violation of law. 

However, a person must be presumed to intend 
to do that which he voluntarily or wilfully does in 
fact do, and must also be presumed to intend all 
the natural, probably and usual consequences of his 
own acts. 

The Court further instructs the jury that the 
intent or intention with which an act is done is 
manifest by the circumstances connected with the 
offense and the sound mind and discretion of the 
accused. All persons are of sound mind who are 
neither idiots nor lunatics nor affected with in- 
sanity. 

You, the jury, are the sole judges of the credi- 
bility and the weight which is to be given to the 
different witnesses who have testified upon this 
trial. The witness is presumed to speak the truth. 
This presumption, however, may be repelled by 
the manner in which he testifies, by the character of 
his testimony, or by evidence affecting his charac- 
ter for truth, honesty and integrity, or his motives; 
or by contradicting evidence. In judging the credi- 
bility of the witnesses in this case, you may believe 
the whole or any part of the evidence of any wit- 
ness, or may disbelieve the part of it as may be 
dictated by your judgment as reasonable jurors. 
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You should carefully scrutinize the testimony 
given, and in so doing, consider all of the circum- 
stances under which any witness has testified, his 
demeanor, his manner while on the stand, his in- 
telligence, the relations which he bears to the Gov-. 
ernment or the defendant, if at all, and every mat- 
ter that tends reasonably to shed light upon his 
eredibility. If a witness is shown knowingly to 
have testified falsely on the trial touching any ma- 
terial matter, the jury should distrust his testimony 
in other particulars and in that case you are at 
liberty to reject the whole of the witness’ testimony. 

In determining the credibility of a witness, you 
should consider whether the testimony of any wit- 
ness is in itself contradictory, whether it has been 
contradicted by other credible witnesses, whether 
the statement made by any witnesses are reasonable 
or unreasonable, whether they are consistent with 
other statements or with the facts established by 
other evidence or admitted facts. 

You may also consider the witness’ manner of 
testifying on examination, the character of the testi- 
mony, the bias or prejudice, if any, manifested, the 
interest or absence of interest in the case, their 
degree of intelligence, their recollection—whether 
good or bad, clear or indistinct, concerning the facts 
testified to, the inclination or motives together with 
the opportunity of the witness knowing the facts 
whereof he may speak. 

A. witness may be impeached by the party against 
whom he was called by contradictory evidence, by 
evidence that he has made at other times statements 
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inconsistent with his present testimony. If you find 
that any witness has been impeached or that the 
presumption of truthfulness attached to the testi- 
mony of such witness has been repelled, then you 
will give the testimony of such witness such credi- 
bility, if any, as you may consider it entitled to. 
Where a showing of inconsistent statements by way 
of impeachment is allowed and made, you as jurors 
nevertheless remain the exclusive judges of the 
eredibility of all the witnesses, and are just as 
much entitled to believe the witness whose state- 
ments are impeached as the witness who impeached. 

You have been confronted with what the law 
calls ‘‘expert testimony.’’ The difference between 
ordinary and expert testimony is as follows: 

Ordinarily a witness is allowed to testify only 
as to facts which he has seen or observed. An 
exception to this rule occurs in the case of a so- 
called ‘‘expert witness’’, who is allowed to give his 
opinion in any matter pertaining to a science, art 
or trade in which he is skilled. The amount of 
skill, training or study devoted by the particular 
expert to the field in which he gives his opinion 
goes to the weight of his evidence and must be de- 
termined by you. 

If you should find that a particular expert wit- 
ness possesses the necessary background, training 
and experience in the subject matter involved in his 
discussion, then you shall consider his opinion as 
a matter of evidence which shall be treated in the 
same light as any facts testified to in the ease. 

Duly qualified experts have given their opinions 
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on questions in controversy at this trial. To assist 
you in deciding such questions, you may consider 
the opinion with the reasons stated therefor, if any, 
by the expert who gives the opinion. You are 
bound to accept the opinion of an expert as con- 
elusive, but you should give to it the weight to 
which you shall find it to be entitled. You may 
disregard any such opinion if you find it to be un- 
reasonable. 

You are instructed that while the defendant in 
a criminal action is not required to take the stand 
and testify, yet if he or she does so, her credibility 
and the value and effect of her evidence are to be 
weighed and determined by the same rules as the 
eredibility and effect and value of the evidence 
of any other witness to be determined. If a de- 
fendant elects to take the stand and testify in her 
own behalf, her testimony is to be weighed in the 
same manner and measured according to the same 
standard as the testimony of any other witness, 
and the tests for determining credibility of wit- 
nesses as given you in another part of the instruc- 
tions are to be applied to her testimony alike with 
that of all other witnesses. No greater or lesser 
presumption attaches in favor of her testimony 
than attaches to that of any other witness-—with 
this additional feature, however: that you should 
weigh the defendant’s testimony in the light of the 
fact that she is the defendant in the case, and that 
she has an interest in the outcome of the case be- 
cause of that fact. 

The Court cautions you to distinguish carefully 
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between the facts testified to by the witnesses and 
the statements made by the attorneys in their argu- 
ments, or presentations as to what facts have been 
or are to be proved. And if there is a variance 
between the two, you must, in arriving at your ver- 
dict—to the extent that there is such variance— 
consider only the facts testified to by the witnesses. 
And you are to remember that statements of coun- 
sel in their arguments or presentations are not evi- 
dence in the case. If counsel, upon either side, 
have made any statements in your presence con- 
cerning the facts of the case, you must be careful 
not to regard such statements as evidence and must 
look entirely to the proof in ascertaining what the 
facts are. 

If counsel, however, have stipulated or agreed 
to certain facts, you are to regard the facts so 
stipulated to as being conclusively proven. 

The court charges you that evidence admitted 
for a limited purpose is to be considered by the 
jury for such purpose, and none other. Under 
this rule it is the duty of the Jury, when the propo- 
sitions are facts to which such evidence is addressed 
and determined, to exclude such evidence in its con- 
sideration of all other matters of fact in the case. 

It sometimes happens during the trial of the case 
that objections are made to questions asked or to 
offers made to prove certain facts, which objec- 
tions are sustained by the Court; and it sometimes 
happens that evidence given by a witness is stricken 
out by the Court on motion. In any of such cases, 
you are instructed that in arriving at a verdict vou 


United States of America 139 


are not to consider as evidence anything that has 
been stricken out by the Court or anything offered 
to be proven or contained in any question to which 
an objection has been sustained by the Court. 

If counsel on either side, or the Court, during the 
pendency of this proceeding, made any statement 
outside of the record—that is, a statement which 
was not pertinent or relative or material to the 
issues involved in this case, or if the Court in dis- 
cussing with counsel any objection or motion made 
any statement which seemed to you to reflect upon 
counsel or seemed to you to indicate that the Court 
had some opinion upon the merits of the case or 
upon some fact or issues involved in the case, then 
the Court admonishes you to disregard any such 
statement, if such statement was made, in reaching 
a verdict in this ease. 

If you should find that there are discrepancies 
or inconsistencies existing in the testimony of any 
witness or between the testimony of any witnesses, 
or 1f you should find yourselves disagreeing over 
various issues, real or apparent, you should then 
ascertain whether or not such discrepancies or in- 
consistencies, or such points of difference, affect 
the true issues in this case. Examine such dis- 
crepancies or inconsistencies and such disputed 
points; look at the same squarely and ask vour- 
selves these questions: How does the decision of 
this or that or the other discrepancy or matter in 
dispute affect the guilt or innocence of the de- 
fendant? Regardless of what may be the truth 
concerning such discrepancies or inconsistencies, 
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ask yourselves the main question: Did or did not 
the defendant commit the crime as alleged in the 
indictment? Is such discrepancy or such disputed 
point material to establish the main or material 
issue of fact as to the guilt or imnocence of the 
defendant? If they are not material, if the de- 
cision of the same is not necessary to enable you 
to arrive at the truth of the guilt or innocence of 
the defendant, then such discrepancies or disputed 
points are immaterial and minor matters, and do 
not waste any further time discussing or consider- 
ing them. Spend no time in the discussion of 
minor matters which, whether true or false, do not 
affect and are not necessary to enable you to answer 
the important question: Did the defendant do those 
things set forth in the allegations of the indict- 
ment? 

Although as men and women, you may sympa- 
thize with those who suffer, yet as honest men and 
women, bound by oath to administer judgment ac- 
cording to law and evidence, you should not act 
upon your sympathies without any proof. Mercy 
does not belong to you. No question of mercy, 
sentiment or anything else resides in you, except 
the question of whether or not you believe, from 
the evidence, and beyond a reasonable doubt, that 
the defendant is guilty. You should return your 
verdict accordingly. 

If you are aware of the penalty prescribed by 
law, it is your duty to disregard that knowledge. 
Tn other words, your sole duty is to decide whether 
the defendant is guilty or not guilty of what she is 
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charged with. The question of punishment is left 
wholly to the Court, except as the law circumscribes 
its power. 

There is nothing peculiarly different in the way 
a jury is to consider the proof in a criminal case 
from that by which jurors given their attention to 
any question depending upon evidence presented to 
them. You are expected to use your good sense, 
consider the evidence for the purposes only for 
which it has been admitted, and in the hight of your 
knowledge of the natural tendencies and propensi- 
ties of human beings, resolve the facts according to 
deliberate and cautious judgment; and while re- 
membering that a defendant is entitled to any 
reasonable doubt that may remain in your minds, 
remember as well that if no such doubt remains, 
the Government is entitled to a verdict. 

In determining what your verdict shall be, vou 
are to consider only the evidence before you. Any 
testimony as to which an objection was sustained, 
and any testimony which was ordered stricken out, 
must be wholly left out of account in this case. 

The verdict of the jury should represent the 
opinion of each individual juror; it by no means 
follows that the opinions may not be changed in 
the jJuryroom. The very object of the jury system 
is to secure unanimity by a comparison of views 
and by arguments among the jurors themselves. 

Jurors are expected to agree upon a verdict 
where they can conscientiously do so. You are 
expected to consult with one another in a juryroom, 
and any juror should not hesitate to abandon his 
own view when convinced that it is erroneous. 
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Your verdict must be unanimous. 

When you retire to your juryroom to deliberate, 
you must select one of your number as foreman, 
and he will sign your verdict for you when it has 
been agreed upon, and he will represent you as 
spokesman in the further conduct of this case in 
this court. 

The Clerk has prepared a form of verdict for 
you; you will take it to the juryroom with you. 
The form of the verdict is made out in blank and 
reads as follows: 

‘““We, the jury, find the defendant at the bar as 
Follows: ..... 90a as to the first count, .......... 
as to“the second covtit) ard ~... Wee as to the 
third count.’’ 

When you have agreed upon this verdict, you 
will fill in those three blanks and you will have your 
foreman sign it and return it into court. 

I think that covers all of the matters. The jury 
will now retire and deliberate upon their verdict. 


